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A PROSECUTOR CONSIDERS THE MODEL PENAL CODE

RICHARD H. KUH*

“From Richmond to Chelsea, a penny halfpenny . . . from Chelsea to Richmond,
a penny halfpenny. From Richmond to Chelsea, it's a quict float dorenstrean,

fram Chelsea to Richmond, it's a hard pull upstream. snd it’'s a penny halfpenny

either way. Whoever makes the regulations docsw’t rotw @ boall”
Boatman, in Robert Bolt's #1 Man for All Scasons.

They laughed at the Wright brothers, and scoffed at the tin lizzie.
Lawyers—and, it may be, prosecutors especially—are likely to he tradition-
alists. Concededly, it is too easy to look at something new, with a viewpoint
molded by years of personal experiences and weighed down by ages of in-
herited lore, and to equate “new” with “visionary,” “unrealistic,” and “im-
practical.” This is the fear and the nature of the duubts that have flashed the
amber caution light at this prosecutor in reviewing the Madel Penal Coule.

Careful analysis of each of the 346 pages would take considerably more
space than docs the Code itself. In lieu of such interminable examinatiun,
certain aspects of the American Law Tnstitute’s Code will he evaluated, with
selected samples drawn from it as illustrations. This spot-checking should,
it is hoped, provide some key as to those features that prosecutors may deem ﬂ
“good” and those that we may oppose should pressures for their adoption le
generated in the several states.
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1. Tue Goon

The Code’s good features are of all varicties. Tts general scheme i
praiseworthy, and it has some excellent definitions of substantive offenses
and sound gradations of them, some surprisingly realistic and intriguing
pracedural features, and some sound approaches to ultramodern crime prob- &

lems and to correction.

A. General Scheme

Although the prosecutor who has hecome at home in the New Yok
Penal Law—one who is used to finding “Abortion” right after “Ahduction™ ?
“Tushand and Wife” followed immediately hy “Tee” and then “Tncest,” and
*Religion” separated from “Sabbath” hy articles dealing with “Riots and Vo
Jawful Assemblies” and “Robbery”*—may find New York's traditional aljte-

* Administrative Assistant to the District Attorney of New York County ; Assiuso.
in-charge of the New York City Criminal Court Burcau; Lecturer on Criminal Proow
dure, New York University School of Law. The views expressed in this article is w
way represent the oflicial views of the Oflice of the District Attorney of New Yok
County. .

1. N.Y. Pen. Law §§ 70-82.

2. N.Y. Pen. Law §§ 1090-110,

3. N.Y. Pen. Law §§ 2070-154,
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betical sch i ich it i
el ,Z:;:.?:}f‘:;:, i\:lsuill'z'n x:‘genc.rnlly cas;t to find one’s way around, yet it
Yokts Peonp 1o e ., Ll:y, for mst‘:‘mc::, 1s a generic term as used in New
i el uo",‘:r]:, -l:';.lcllzcd under “P,” hut including within it substan-
ading passenger vessel,”® “Carrying and use of dan-
gerous weapons,™® and “Riding bicycle on sidewalk or f " ontras
the Model Penal Code’s schematic arrange “awle °°"1""'.l‘- s
0 e Code's s itic arrangement, awkward until one has golten
with preliminary matters :'req::;:si;l:n] "‘;:‘)(:"":r "l,'ﬂi“ o e frst dals
— ‘ tters,” such < sriods imitations, double jeopar
“mpt,r::dofp ‘I,),',?:;{;,,::,l:’x",(-f"m."' entrapment, justification, rcslmnsill)ililly, (::{-'
b, alplmhc.l imlllc alca:nfl part :.scls forth the substantive crimes,
“Offenses Tavolving l):nu\'.t'ry;n”llhcml."("rls-(::{ ":‘::'l f"‘"'la"‘."ics "'“‘l. -‘f“'ﬂ'cm"g""i““':
kidm.pping. o re gt ¢ "on".. -u: uu:ludmg homicides, assaults,
g e e f. ; cnses Against Property,”1o including
o mgm,ny ;,;c{;, e 't, .'m.(l fr)r;;(-ry; “Offenses Against the Family,
ity A';mi"i\.; . ‘n m:'l;o.n. :m'd endangering children; “Offenses
et operarioy 'm;' T.:i m'n. including bribery, perjury, obstructing gov-
e in.(:h."n abse ol: office; and “Offenses Against Public Order
ol co;,c(.,.m tr(.'.l'lg rml, dxsnr(lvrly.cnmlucc, and public indecency. The
i e o me. o ,..m:'"f :tl mtd cm'r(-r!u:n," }vhilc the last and concluding
o gamzation and administration of correction, parole, and
Bless alts : i imi
el ,:l:.e“;:r:“:::;:h:;l pl;:::;nzmclhm:;mml :he l;:u'n:lclcs that tend, in
e to e ) : : ¢, those absurdities testifying
mt::l_yo le::ew;:‘l;c :e—gﬂnl;ws. over the years, have responded l{v :l’l(‘.":il‘((“:-:
et e j“,:iqd;(.,;,t, )c. mnm'cnt.. (?nc .no_cd not journey west of the
et ] “',,.]. ti ;; m. which it ts criminal to run horses on a plank
Pkl Wen) ﬁml\.i‘ or .nccd one journey to contemporary Germany
g to g l\:‘l"lllll\l'ml tt:7 reproach another for not aceepting a
et duc P iis in New ark.) Here, too, college hazing is illegal, 18
cut ice in front of another’s Tand 1 o remove timher l'|'¢;|x|

Y. Pen. Law §3 1890-917
Yo en, Law § 1800,
Y. Pen, Law § 1897,
;: ;:lo:[ Pr.Im,r. Law § 1909,
% Monet, PeNaAL Cong §8 1.01-7.09
et EL ) 01-7.09 (Off, Drafe 1962).
M‘;“ I)ra?t..ted as MPC. Unless otherwise indicated, n) The
MPC 85 210.0-13.6
. MPC 8§ 220.1-24.14,
IE MI'C 88 230.1-.5.
12 MPC §8 240.0-43.2,
1 MPC §§ 250.1-51.4.
I: MPC 85 301,1-06.6,
1t .\'II’C 3§ 401.1-05.4.
15 .\'.\’. Pen. Law § 104,
14 \'\' Ve, Law § 734,
U \\ PeN. Law § 1030,
B NN, PN, Law § 1100,

'y
5y
6 X

he Madel Penal Code i
Il citations are to 1Ilcmllc.0(:§
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an Onondaga Tadian reservation* to induce another into military or naval
sters in the state’s waters—this last,

service by use of drugs® or to plant oys
however, only if you are a nonresident.?? The model-makers have stripped
their product of these anachronisms ; the Model Penal Code contains no such

special pleading. Either the offense is covered by a miore generic regulation,
but for other areas of

or coverage—if any—is left not for a state’s penal code,
its laws.

B. Good Definitions and Gradations of Substantive Offenses

Under New York law, disorderly conduet is an offense that, nominally,
involves cither an intent to breach the peace or a likelihood that it will, in
fact, be breached.?® I say “nominally,” hecause the offense may he committed
not only by loud, boisterous, or abusive public action-—such conduct as would,
ordinarily, directly disturb the peace—hut also by stealthily picking a pocket
or covertly loitering about a public toilet to solicit men for homosexual
activity.®® Would that the Model TPenal Code were to replace New York's
hodge-padge in this area! First, the Code limits disorderly conduct o activity
that would ordinarily endanger the community's peace and quict—fighting.
tumultuous behavior, the use of coarse display or Ianguage, and
y offensive conditions.®® Sccond, the
are explicitly designed to deal with
-are in defining that which is

violence,
the creation of hazardous or physicall
Code’s disorderly conduct provisions

“public inconvenience,” and take considerable
“public” as “affecting or likely to affect persons in a place to which the public
or a substantial group has access; among the places included are highways,
teansport facilities, schools, prisons, apartment houses, places of husiness or
amusement, or any neighborhood.”2® Third, the Cude intelligently grades dis-
orderly acts; disorderly conduct is, in most instances, a “violation”*7-—some-
thing less than a crime.?® TTowever, should the actor persist after reasonable
warnings or requests to desist, or if his “purpose is (o cause substantial harm
or serious inconvenience,” his offense hecomes a “petty misdemeanor.”® 1
a number of persons participate jointly in such more serions conduct, and
refuse to disperse, the offense ceases to he classified as “petty,” amd hecomes
a “misdemeanor”’—that of “Failure of Disorderly Persons ta Disperse Upon

20. N.Y. Pen, Law § 1160,
21. N.Y. Pen. Law § 1482,
22. N.Y. Pen, Law § 1850,
23. N.Y. Pen. Law § 722
24. N.Y. Pen. Law § 722(6), (8).
25. MPC § 250.2.
26. MDC § 250.2(1). (Emphasis added.)
27. MPPC § 250.2(2). . . .
ifies all offenses into crimes (inchuling felonics, misdemeants

28. MPC § 1.04 classifies {
or petty misdemeanors) and violations. ‘The latter are offenses punishahle by no senterae

other than fine, forfeiture, or other civil penalty; they are cxprc_ssly declared not to te
crimes and not to give rise to the consequences that follow criminal conviction.
20. MPC § 250.2(2). Thirty days imprisonment is the maximum permitted for 2

petty misdemeanor. MPC § 6.08.

£ has been interdicted in some simil:

(
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Official Order. 3 i
1ﬂ'w : dr"r'_l (In New York Stte, disorderly conduct may he an offense
a category similar (o “ode’s “vinlui i ‘
e'cme']:lq 3(/){ lhn i to the j.mk s “violation,” or a misdemennor, althougl (hc:
! ¢ greater, the misdenteanc i i n
sdeneanor, conts q i i
e ovsor , contain no item not contained in
Peace officers are
hWi“g. : ficers are commonly called upon to arrest intruders patently
3 no legitimate business on tl i e !
aving s e premises ] » st
oafonteds e I - 1 508 Pul who, when questioned, are
wohisti gh Lo make no statement indieating that they harhored
: purposes in entering such plac ul
. s paces, Although proof of i
il p . . ' gh ol an unauthorized
€ 'ly may be forthcoming, the crime of burglary cannot be made out
hsent evidence the . S -
e o ::col that the actor's intent wpon entering was to commit a crime
side.™ To lu . n e
e in l(l o handle such cases, the Model 'enal Code has an order)
thh 1 rane]e il i I !
o y graded seetion on criminal trespass.™ I, knowingly wilhoyt
authori wers TS surreptiti ' ) : )
he mm“);:ta 1 lr.\'(ll]l enters (or surreptitiously remains in) a dwelling at night
51 sleme: i ;
ots llmm ('lm.-.nmr-—prmnf of intent o commit a crime therein s um.
'l,«lhcc « ,.ll t u:l building entered is not a dwelling or the act has not | 1l
ol i cutere ! : sken
i ::. t, then !Ixc erime is only a petly misdemennor,™ Similarly, it is a
pet meanor if the®actor defied an order personlly conmmnic'nl 1t
L i aled o

him to le
ave ace that ha
ave a place that has-heen fenced, or posted, or one in which tre
S|ISS

o he e oy i some )cm:r :’;usluon; lmt‘ he merely commits a viola-
ey 1 'un y communicated.® Aflirmative defenses
conliionn o oo "‘1. :z::o:v.;:“nlx.;u‘lt(:(mc(l: was open to the public under
that }ll}e owner authorized him (o m‘ll(:ru:n: ::' :in‘l’::;:"imr rensonbly beficved
. X
e Itto ?1:1)::_.;! llmc‘::'l!ol(’f;i):lc (lr::fls'mc.n h.avc even made rape fairly orderly,3
ety s o :rmel(l .dl'stmclmns hetween similarly offensive, but
el o p,r Mc"t. ::n: ave graded t'hc crime in a manner seemingly
o el inu.;mur;e.i ul.nr:‘l' fﬂ'l‘!lll.l‘]flll()lls. To accomplish the former,
o o ass“,., <« t.( \ as uu' Iudmg mtercourse per os or per anun,"*37
toe prten e "‘,"c‘;,m.,::.(:::h: n;cllu'xls. :I‘o accomplish the lfatter, they
:nc’s wife is a felony, Tt m a .l'c;rm):rnfn:‘l(;: )I!;‘r::“(‘l‘:;?::sﬁ’ “:i‘lh "y e ot
R . [ . ’ ’ “! i X :
“;:::.,:?;::r{, ;btlll‘l:lil(;(] «::1 anyone or ‘(2) the victim is “not a \l'f)‘lnl(l:'?rﬁ:::):.:
N ',cgi,;:; «:i'““:n;lr h:lﬁ. “not previously permitted him  sexual
; nd, heside: these two factors, force or threat of
wiious hodily injury has heen used. or the power of control hias ‘lwc- (

cath or
u impaired

30. MPC § 250, L T . e
kemeator. Ml'{,’ p 61').&,2) Wee year's imprisonment is the maxinmmun permitted for 3 mie.
ﬁ. §\ l’l—:N.Nl,<\w 88 720, 722, )
. Sce, 0. N.Y, Pen, | 05 CLARK
11306 (6t od. 1958). law §§ 402.05; Craux & Mawsnass, Tue |
L. MPC § 221.2,
34 MPC § 2212(1).
3. MPC § 221.2(2).
3. MPC § 213.1.
7. MPC § 2131(1).

AW oF CriMes
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by the surreptitious administration of drugs or intoxicants or the like, or the
female is either unconscious or is less than ten years old™ Rape is a felony
of the second degree if, although oune of the latter group of factors is present,
no serious bodily injury is suffered and the victim had previously permitted
the defendant sexual liberties.™ The crime is only a felony of the third degree
if a lesser threat is used, or if the woman is known to suffer from a mental
defect making her incapable of appraising her conduct, or i she is unaware
of what is occurring, or falsely Lelieves the defendant to he her hushand @ A
felony in the third degree is also committed by an actor having intercourse
with a person less than sixteen years old, when the actor is at least four years
older.#! A misdemeanor is committed when @ defendant hias intercourse with
his ward who is under twenty-one, or with any person in an institution over
whom the actor has supervisory authority, or when the female is induced to
participate by a disingenuously tendered marriage promise.*?

And so it goes. The treatment of disorderly conduet and criminal trespass
(each graded into violations, petty misdemeanors, and misdemeanors) and
rape (graded as misdemeanors and as felonies of all three degrees) illustrates
the over-all effort to classify offenses soundly according to their seriousness

by placing each offense in a category cutling through the entire codification,

and by providing like scopes of punishment for each such category. The logic
of the Code's classification is evident when compared with the New York
scheme, in which terms of imprisonment are separately provided in the very
paragraphs that define the particular substantive crimes, with some felonies
punishable by up to three years imprisonment, others five, and still others
seven, ten, twenty, and more years, depending more upon the whim of the
legislature at the time it specified the particular substantive crime than upon
a purposeful determination of agpravaling or mitigating circumstances. (No
wonder that little or no uniformity prevails today as to judicial sentencing
practice, when the sentence for forcible rape under the statute, for instance,

38. Ibid. A felony of the first degree is ordinarily punishable hy a term having a
one to ten years minimum and a twenty years 1o life maximum. MDP'C § 6.06(1). Under
certain aggravated conditions, specified in § 7.03, imposition of an “extended term” nay
he in order. Such term for a felony of the first degree has a mininnm of five to ten years
and a maximum of life imprisonment, M PC § 6.07(1).

39, A felony of the seconil degree is ordinarily punishable by a term having a mini-
mum of one to three years and a maximum of not more than ten years. MPC § 6.06(2).
An extended term for a felony of the second degree has a minimum of one to five years
and a maximum of ten to twenty years. MPC 8 6.07(2).

40. MPC § 213.1(2). A felony of the third degree is ordinarily punishable by 3
term having a minimum of one to two years and a maximum of not more than five yean.
MPC § 6.06(3). An extended term for @ felony of the third degree has a minimum ol
one to three years and 2 maximum of five to ten years. MDPC & 6.07(3).

41, MPC § 213.3(1) (a). MPC § 213.3 deals with corruption of minors and seduction?
i “statutory rape,” and of a requiremerd

its suggestion of age sixteen as the ﬂll-nf_f age for ¢
of a four year age spread between the vietim and the defendant are offered as tentaine

suggestions, possibly to be varied by the states considering enactment of the Coule’s pron-
sions. See MPC § 213.3, status note. ,
42. MPC § 213.3(1) (-
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s altern: ce {0 lh(- (l(-'[ h |c]\’\l( ning

S q h(l“-lll\( { H at ‘ i y, l J\m
S a

c first (I(,ﬁ'cc‘ 1 his is so Wll(.thCl S“(h ‘ M

Y ‘)0 y al ) S y { !w
me it 1s to ‘)(: mMpPoOsc Il h tl ¢ jury, as llJS
d the tn \l “dg(' \c“"g W "hollt 1 ) T
1

’ ys 3
) 4 s § at l' CO,
c()llﬁ!(lcl C(l or w‘lether ““posc(l ll reason Of ”l(. J'l"' 13 V(‘l(e 'I,l i'.l‘c' ‘(l" hﬂ.ﬂ.‘
()‘ ;‘lc S(!Coﬂd stage Of thc tr l'll. ‘ hc C(‘(‘c pl‘()\'ld('s ”l- t l)ll shntent “ [ 4
* g ¢

o it

‘13‘ %::'"Sl;i: /‘i:‘:g 2-:9 ?fs}'s 4701 (Supp. 1962).
R
St i S T i i
g et el Sl S, e e
(a), (3), whe '

. t, ete),
A iminal record, | icipated in the homicidal act,
hiad no significant ",’h"-‘&:g:::l'g the victim participated in :
1ac tal dis ’
. or men
cmotional

Sy l;l’ .
ler plea, when thie .
rosccutor conscented IQ a ;:ll:l;(c :nl (l, il F"I“!"'
wa (hg)h“). e tl‘e : f the crime, whe h-l slI| rl doubt as to his pwit
: 210.6?“)' ¢i teen at the “miflc‘:\cc has not foreclosed a
was r when the ev!
¢ leniency, O
;0210.6(1) (e)-(f).

i conlin g ¥

apital sentence withont ot

N e a noncapital sen e

P ! ll;{?:::flll:ﬁ circumslmwcs'; (v {i'g{;'el;:‘?)ccn 1 e
o i revious Y

onyict, defendant hiwd mllslnm e

. o's scheme ke
ally, of the Model Penal Cf)(lt..s s"w o
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pital cases,
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felony of the first degre
one to ten years ang g maximum of twenty y

term js in order, for g minimum of five to ten years and a maximum of life
imprisonment 52 This is, T believe, an unwise alternative, My objection s
%t noted, I hasten to add, with prosecutorial fangs whetted for the sight of
Uood. Tt js urged out of fear (hy the hiatus hetween capital punishment and
the prospeet of o killer's carly release from confinement—in Jogs than scvey
yours, even though the s ntencing judge may impose upon him the m

kal term™__ig g great that conmmunify knowledge of {he alternatives s
Rely to force the jurors (o invoke the de;

ath penalty as the only course that
will adequately safeguard their commun

ity. The death penalty, T helieve,

sould be Joss frequently ysed in conlemporary society if its alternative were
1 life imprisonment term that in fact wag cither to last for Jife or at least

3 mswombly certain to stick for an appreciahle term of years,

e Code’s two-stage verdict has (o do with the

of proof, Generally, the Code provides, the Peaple
Proving guilt heyond a reasonahle doubt.™ Tyyq¢
sofar as jg applies to cach clement of an offense,
uch proof, But hoyw are the
a reasonable doubt” not 5 fact that has taken
he done by way of sentence with a defendant who has
guilty? What is the standard the jurors are to apply
at the conclusion of the second stage? One would assume
nply, in their judgment, whether the defendant shoylq he

e should he sentenced to such imprisonment as the Code
, if this is what the framers had in mind, they should have
rticulate it, fest criminal trj

¢ is imprisonment for 5 term having a miningm of

cars to life; or, if an extended

aXimum

My minor criticism of th
., farden and the standards
- éall have the hurden of
- 4andard is all very wel)
" ach being a fact ag Joq
{ Feple ever to prove “heyond
pae, but whay shoull
: reviously heen proven
Y deliberating
Rt the test is, siy
el or whether }
wiles, Ryt
®ured to q

il judges, habituated 10 intouing the
Sy of “proof by the People heyond a reasomable doubt” iy ap their
‘&:m. continue ahsently (o mowh it during the sentencing phase of (he two-
42 proceclure,

Of the other intrigning procedural wrinkles in the Code, one has to do
= ucomplice testimony, Under New Yarlk pracedural faw, *, conviction

* 2 See MPC § 7.03,

£ The maxinum punislment for 5 felony of the first degree, even as an extended
¥ 2 imprisonment for a term of not Jesg !i‘mn ten years and yof more than life, Ryy
& uaile provisions of MPC § J05.1 provide that the term shal] he reduced by g much
¥ #veie days per montly “for especi 1 avior or exceptionaf perform.

B 4. duties” and that such reductions ed from the NI
o inprisonment, ITenco a madel prisoner WAy, pursuant to ghe terms of the Aol

i Vede, have a term with a ten year miniimm reduced by more than a thied, This
& 2 bst, be extremely sonnd correctiona) practice, hu, realistically, jt must he antici-
B it will leave its mark upon he actions of tria) jurors whe are unlikely 1o
@ antemplate the defond tas a chastened ang stulklue man, years in the future,
[ 1Y o%ﬂure him, in their deliberations, as the killer whose actions they heard descrihed

¥,

S UPCS L12(1).

¥

Nt
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an accamplice, unless he he corrob-

cannot be had upon the testimony of
a thicl the accomplice of

orated . . . % But when is one an accomplice? Is
his receiver, a briber the accomplice of the official he corru
girl the accomplice of her statutory rapist, @ sodomite the accomplice of the
sodomized, an abortee the accomplice of the aborter, @ perjurer the accom-
plice of his suborner? The Model Penal
provisions. The earlier specifies that “a person is not an accomplice in an
offense committed by another person if: (a) heisa victim of that offense; or

(1) the offense is so defined that his conduct is inevitably incident to its com-

mission . . . ."®® Then, recognizing that in deviant sexual situations special
rules as to corroboration may soundly be required (possibly hecausc of the
special impact of fantasies, Blackmail, pride, spite, and all such human weak-
nesses in this area), the Code ends its “Sexual Offenses” article by providing
that “no person shall be convicted of any felony under this Article upon the
uncorroborated testimony of the alleged vietim,"™

¢ of the heholding prosecutor is the
to resist an

pts, an adolescent

Code settles these questions hy two

Another wrinkle joyful to the cy

Code’s provision that “the use of fore
arrest which the actor. knows is heing made by o peace officer, although the

¢ is not justifiable ...

arrest is unlawful . . .
Appeals in the calm of the appellate courtroom canetioned the hiting of the

thumb of an arresting officer by a defendant during the latter’s cffort t2
escape from what hindsight demonstrated was an unlawful arrest.® Although
passage of this provision of the Code, requiring submission to police authority,
may not render mistaken police duty as safe as what may be similarly miv
taken appellate court duty, at least line officers will he slightly better protected

under it than they are today.

D. Sound Approaches to Ultramodern Crine Iroblents and to Correcliog

The Model Penal Code has other timely features that particularly adsgt

it to present life. Tts provisions are practical in the way they deal with sud

contemporary crimes as the theft of services, the unanthorized use of cred

cards, the rigging of athletic contests,
Thus, the provision on “Theflt of Services,
portionate to the size of the thef

JR——. e e <.t Sl

55. N.Y. Covk Crim. I'voc. § 3v9.

56. MDI'C § 2.06(6).

57. MPPC § 213.6(6). (Emphasis added.)

53 MPC § 3.04(2) (a) (i) ; accord, Untrorne Ameest Aot § 5 (“If a1
reasonable ground to believe that he is being arrested by @ peac
reirain from using force or any weapon in
there is a legal basis for the arrest”) ; War
315, 345 (1942). See also MPC § 242.6(3).
59. People v. Cherry, 307 N.Y. 308, 121 N.I.2d 238 (1954).
60. MPC § 223.7. N

61. MPC § 223.1(2).

e Bt

e Algent such a statule, the New York Court of

1 the use of the telephone to harask L
0 penalizes—the penalty lebg B

(M persons who, without paying, & =

e oflicer, it is iy &
vesisting arvest repardless of whether o @&
ver, The Uniform Arrest Act, 28V Lo B

R

SRR R

e e

Sawally, and even he

¥
e arrest or search can |
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Jdelephone services N
[ s, hotel acco i i

b g mmodations, vehicles, and the Jile

dther refusing

N
“ . When pay-
el ‘lh;‘:m"}trmnp.{]y upon the rendering of (e se o
HUT mg i l
i gl ; ¢ without p: &
1 h theft.® The “Credit Cards” section n LM
5 5" s ¥
. clurc property or services excecding
C( - NO - )
| l;, ; rlwol\ul. cancelled, or otherwise un
s less, the crime i i .
: ¢ s i misdeme -
s, £ anor, "™ Rippi i
iy i . vgging Publicly 19xhibi
s anor; it is a crime iely Exhibited Contests”
iy hm;m ; crime on the part of the rigger, the per e
= . - ! 3 i
! connection with the rigging, and a BN pann
» and any person partici
£ artici-

. . [ashi . . 0o . e .

pau g m any |I.‘sl|1“|l m a pn )l! X (& ] contest !\H“\VHI r 1t 18 not | m
[ C]y L& ll'l'llt ( £ cimng
Colldilcled m con "Id!]LL‘ ‘VI”] l!]O‘xC

section on “Ilarassment”® mmakes §
other than for legitim o
nonymously or at ¢
fied ways,

rvice,
by a presumption of
%l:(.)-(, lt. a felony of the third degree
$500 l.tl value by use of a stolen
authorized credit card ; if the \"Llnc'

rules purportedly governing it" The

a pel i
petty misdemeanor to use the teleplione

i nicatio, 0 ake repeated co dahons
e comm 1catt n, to mak c e l ommunicat
mns

xtremely i i
mely inconvenient hours, or to I

It is difficult for o \vnr‘?

arass in other speci-

| g prosecutor

) e ﬂ;, prosecator, whose professional role
kol : 1e ciase leaves (he cour 5 :
meani y way of cither coram nobis or i e
; aningful comments on | V of th
0y wi M

% with “Treatment ane

termi-
o at least, until
dhecadio- g cias corpus), 1o contribuge
of this Code—those portions deal

b Cil-

The bosk b Correction,” ; “ ey

e best that T ean do, in (his o o _llltl Organization of Correction.”

tarts _— : ard, 1s - .

Biis of the Code appear (o he ol e O comment that, g
wi

:!.f'-cmle that my hias, strongly in their
,r'wnce on the American I.nw- i
:tlhrce of America’s most dj
.-‘nfnr.(l Bates (formerly Ne
Aencies), James V., Benne

ener;
; ird looking and |n'.'|cti:'::;fy:'u:(l;l ::n
it (‘ll\:xl:mlnll} ‘hct-n Sll:lllll]:ll(‘tl hy the
Pranrie wor!_-‘l Aw J‘\;I‘v:.-;nry Committee
g \Ing correctional anthorities :

s mmussioner of Tnstitulions and

2. . it (fnr many .
«au of Prisons), and Russell G O:WY('-"I‘S Director of the United St

\' r

Sew \nr!c State Board of Parole)
iolfﬁfl}uclmn vineyards assure th
‘ anlility, of the Model Pen

Lo ate
The ::Lft: S (o gl e
e l'rncticnklir rese life-long tillers in the
0 ; al Code's corre Ao well as the theoretical
\t.-'xlﬂ;’clll:ﬁsgm' however, as to the fﬂrrr'cltits:ll'?]":] ;llltl parole provisions,
A ; et M al and pr s
fie American L[:::- Illll‘;fi-‘;i:gh.[sl‘["'."’Hv(-ulm'. What are thcz‘:;f):;:u‘_:h{:fcts -,.Of i
[ u‘.f,gzc document, then (-:_l,("ji'“';‘(:d to encompass the entire Criming;cf‘; ,I‘T:"f'l
Fouions would have heen a ;]‘_‘ y Fhr‘ inclusion of correctional and 1 (, !
% ks not ventured ]’n: \I ”‘llr!al(-.. Put that is something that (1 ]-'H(:l'c
; edural points, for instance are r);:;yt Ilc T"ls“;
3 ouche

1 st 'ql‘\lC Arc v
2 T not peciine 1 re not info nIC(]
nao ! H| ot specilie » WC not

iy e made, when the tri

\d e ' { ‘ - |

R rier of fact will be a jury

oS MpCEag -

4] ‘t MPC § 2240, !
EMPC § 2504,
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judge or combination of judges, whether or not the grand. jury £
late privileges may he exercised, ete. Why, then,
in a penal code te—does the
leg are to be ke
ahout each prisoner,““ that

and when 2
is to be used, when appe
lacking such items—and their lack
Model Penal Code specily, in detail, what fi

s and what information they are to contain
be fed and clothed in accordance with correctional department

partments hall have divisions of fiscal control’ |
are to be fixed by the governor,*
same correctional institus

is appropria
pt at certain

prison
prisoners shall

rngulntinns,"’ that correction de
whose salaries

headed by deputy directors
t to he kept in the

and that female prisoners are no
tions as are used for men.™ Should not these items, only of concern after the

prison threshold has been crassed, have heen relegated Lo a separate docu-
ment, a correctional and parole code for so that, like arrest, trial,

and appellate procedures, they would rent
No more, however, concerning these generally sound

Model Penal Code and these small doubts concerning some
be that the prosecutor, in his natural hahitat, is more often attacking

than praising virtues.

instance,
apart from the penal code?

features of the
of them. Tt may

the lad !

\in

11, Annp Now, TITE Ban

are called in after the
after they have hecome g
ween promulgated 3

“Reporters,” “Associate Reporters,”
I porters”

“Special Consultants,” “Research Associates,” “Advisory Commitiee,” “Ex
Officio” and “Advisers, ideas to produce this 1062 Mod
Penal Code. Count ‘em, e in all, hut not one @ working prosect¥
who would, were the Code to he A tomorrow, be promptly charged
with making it work, True, a few former prosecutors are found amongst e
assemblage, even two or three who were district attorneys when the projd
was launched more than a decade ago. Alas, however, SUCCEsS has robed g b
as judges, or other drives have masked them as defense counsel, and T
butterflies who were caterpillars, it would seem their former pursuits m*‘!i

now viewed from a quite different vantage point. Or it may Dbe that the chasg
aken place during recent ycars are such that foe®
to others, the new pes

heing a prosecutor is that we

“elients”
after they have |

One trouble with
damage is done. Usually we see our
fendants”—and criticize penal codes

“model.”” A large gathering, classified as

w10 ymassed their

sevenly-on
adopte

in prosecution that have t
prosecutors just cannot fully comprehend, or convey
lems of the old office.™

—_—

66. See MPC & 303.2.
¢7. MPC § 3045 (2).
68, MPC § 4018 i

- 5

69. MPC & 403.3. i
70. For the listing see MI‘_C at iv-vi, . . e
71. Without here suppesting any adverse judgment as to the over-all desiratig e

Jace in the past decade, their major impact on ,m,‘;'-‘, i

the changes that have taken | st ' :
cutor’s ability to prove puilt cannot he gainsaid, Farmer prosecutors nay (il v s
g

. M':? err o
ierate, see People v,
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Lest mine e 5
K yes seem oo clonded by ; i
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represent o : . : ;
epresented on the appellate than the 'c]
. i 1L

n ) *half of the prose-
X ¥p working defense attorneys
udiciary, it : i

a Jl fenary, it appears, is more amply
propriate Fhaday | ‘
Ppropriately, by model-makers ko i
L g makers—law  professors 4 ol
\.;;l : EIMS, and appellate judges,™ And i

ues of many as i l

! : s-yct-untested displs

i Sk (?t« fl.(llhlil.ly maodels—it is streamlined

bte a great deal of and intriguing new features; and it i S
. d sl ol comversatt ¥ =S IS eoui] '
e W & certam to stimu-

St .
- ciologists, consuliants
s has hee i ¥
as has been noted, it shares the

» and possibly eve
y v some buying.™ Rut, will

]i per f wnumere tests, if . (
T [ (
S8, 1 he
A it w vt ‘ ] l wou
cre to he lll” nee y WO ]I e made m
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crmimn; courts of owm meriem (f n ¢S, '..ll m I(’l the pr csent 1
non 1 ["‘1“'( ate “[]‘ | (.U(l( ol criminal procedunre y W
oy a1 J e . . ocedd 9
¥ "]\“ [ ('”IN] Lions l""ll[ \\IIll]l this RI(NIL] 1 ¢
.l“Llf],'l us 1o those h.'lf 'X1st H e S ' ¢ assumed, woule con-
e (
X1 l“(]uly l ;()Illf‘ 1l \\l” 1 ! '
’ 1 1

taue (o he (ri
ried by jyele ol
(s P
bl 'uu[y Jydges sitting with jurors whose verd;
tereof | g who would he instructed se verdicts would have to
y the People “heyond a el o firul -
are

e fimi o
tried cither by judges with juri

) I (: Ve st assume
H] y
ode would he tested

uilt” only
asonable g i T
> doubt."™ Misdeme

teny, Judges— A es or by one or more |
it the key 1q any improve nore judges

L Ti: i i i

i\. ?”y lf ”I(‘II' f[l.‘v'('l'l‘l i(lll were
Lan H i r
w ne to IIC PIL'I\'(_'(I (\\']I(‘”'I(‘ 'l[)[
ik . .
=id, not “llﬂllgh any Ci\'“ SCry

anors would
. silting wi
ed ud o without
oo Il in the administration of Justi
}c N » ’, i C(‘.
X 1rrn.l(ltnul—~-wnuhl, it is assumed
oC are Ny - N ;
or clected) largely on a political

wlu ice or otl :
e rrenle v 1Cr 1
::TR eater emphasis upon (heir o 'll‘.cru or career system that might
seiligence, [Tow al abilities, dedicati i \
s i ‘Illlu‘u would the new Code “’l.\rr c"‘;l(m. experience, or
' with juries, : < with jud
e v s, andl ho . Judges
e comnnmity . w practical ; :
nty and the individuals that constit bl
W, stitute it ?

, and with
n protecting hoth

aly ) N 7
o "'}Thixilnl::-:l.ul“' which these changes Iy
“‘?‘ﬂi l'r(':u'nlilnl? ..:\'.I;,Ilc‘h' much of the Model Penal C
selee jurors, hias hecon s¢ loa jury, and provin T il ode would he
& rdence has heen | ne somewhat different g guilt beyond a reg
iy given ‘:';“fl‘::?mJ;-‘rﬂn[' sve Mapp v, ()m:";‘;% the use of unlay
:f' : People v, .N(lllr!ph‘l)"g\lb':‘:v-‘,' excludel, sce hlhlllr{r?r gt
B TNV 20 S 160 N oL 178 N.E2d 451 s United States, 354 0., 419
" a recly e used, see Do i et 25, 200 N.YV.S 7|’2 Y.8.20 79 (1961) ; 1ol
Sdiger, 277 P2 ?.30 Fz ul.l_.lllh v. United 51'115:;-‘ ‘ﬁ! “"’ﬁﬂ)' since wiret: H |. :'O:-!--
kel States, 353 U.S sses have heen nuule i , 365 1
BNYSAAR (1961 657 (1957) ; Peaple available 1o the e
ysand (1961}, since i People v. Rosari e =
;?’W-ﬁi the jurors dare ::s?lult.”"' strongest tlci\cn:t'l ';‘h‘:)’_fN.Y.2‘f 286, 173 N.i'? I2‘rl 581
I NY.S20 434 (1%1\"' .'.',‘,‘:,'- see People v, Sloin!nr?lth:) ’i\';’“\““z”m prosecutor n]r‘
. andsince prosecution summations ’.2d 267, 173 N.I.
e Peanle P Lovel o summati ' N.E.2d
1 by T Avn. Div, 528, 18 Ny a0 Nt st be extraoedi
e S e it Sl RO
4 Facete of the Model 1 neluded in the Adviso ) llowever, .
wtah v United St el Penal Code have al sory Commillee
i . States, 3 already hee -,
bodordtr .2l by oot il e AT 120 Zigeen adopted hy judicial decisi
ve action. See note 96 fufra. ). and compare MPC § 2514

A Barden of proof is co i
of is covered in the Code, See N
ik IPC § 1.12(1)

and the crin;'--'
lested, were it lomllll(!
A 1.;:(m;:h|c doubt to all
(I‘J(Il‘; ully abtained items
01), since many volun-
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A. Problems Posed for Judges and Jurics 1 Cade is its anti-parochialism
. i Todel Penal Code is s t-parochinin
i irus infecting the Mo . g v
v lon "‘:’"s t':"cmes ‘The draftsinen have gone lm') fa sy ey
P P : rerl in tryin |
carried to “l.]")glc things” ; they have overplayerd in t y"tgl;‘er e
i l‘“‘? inal cox.ldnct within single concepts,
na
“classes” of crimi

rk Jaw has
imes, TFor instance, New Yo
il. similar crimes, TFor inst . lars’ tools of
separately, in some detail, s ession of burglars
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: i e crimes of | ing implements,
H covering th S 70 mbling imy
separate pn::'%mnj ments used for conuicrﬁ““"g'-,o gl'll' Mfdcl Penal Code
’ mplel - 2.9 The g .
m.strumcnts.' pmenls 18 and dangerous weapons ion entitled “Possessing
wiretapbing m;mlth's el;tire gamut in a single section
. e thi
secks to inclu

lnstrlll)\ellts ()i (:l‘lme' Vve.‘l ons. 80 Ih(: l(l('.l n "l(.‘ ‘.l‘)‘s ra 1S ll“e one,
|) st ct,
» W !
bllt cons ldc‘atl("l O 4 sed to accom )Il. als thu tat ‘Ol“'dt“
f the means u Cl to ac 1 \h it reve |‘ it 1
) l eCtio I“ ¢ S lldlvls 10! S s e
ction’s three sul ns l""‘\“ les l‘(' (h”lc“hll‘ﬁ
C S
Ihe ﬁ st 0‘ th

| 4 struments Gener (1” U S0 O ts a llliS‘
i A pers n commits !
nls Gem A ) ! s
(1) C ""l"ﬂ’ 1”. l." ; . ‘.
T L stri 1 ()' l. lll" menns < .
' y 'lin'l“y. Ill.‘ ument crime l
cmp]o it crin tl ' \ ' '

(-l’ a“yth"lg Spcc Itl“y m ‘d( or "l'( C1 “ y '“‘"l’th ‘(" crom

: ;or .
fal ‘ﬁ;’)' anything comm“:;:?' (":::'mns‘lmu-x-s w
mde ;
d by the actor t
possesse

81
tive unlawful purpose. f double negatives. Tt
hool, we were warned to he wary o hetter ; the kst phrase
school .. s—sonie he ¢ . -
At grade ne .u s—and prospective jurors—son o m’)’ » “yopatit,
g . ” e ¢ » o
draftsmen lm(\ie g.(;)divieiml contains a triple negative:
su :
of the quote

imine -poses and
- criminal purg d
o hich do not nega

’” M nd v
and “1m|ﬂWfl;‘- it works, take one beer can opener, a
To see how i i)

el 1), against 1
ed subdivision (1), ) ed cars, and ha
o ‘lvl::ved loitering about a line of parked
been obs

* 4 N
g
. ()l!cl !e“dl Code Ch-ll (3 (hclt w‘“ emerge ‘“ T SOy
W on must ¢|.C‘ll“t, ““less you h"d thclt lhc CV"'('"C('

¢N. Law § 408,
;2 §:¥: gzn. Law § 887(3;55 2.
77. N.Y. Pen. Law $§§ 970, 975,
78. N.Y. Pen. Law § 735?
79. N.Y. Pen. Law § 1897,
80. MPC § 5.06.
81. MPC § 5.06(1).
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iew it, :md‘tk? :
a background of a defendant who bar

s heen stopped. "

ol)cﬂci mn h(llld wl“le hudd‘cd over a ¢ar havin hCS scra ches 1] ulﬁ vead
h crat n
’ B
W“ldow S C‘“ ome edgl“ . J\d ])OllCe expert eﬁ.lllll()“y tl't\t I)CC‘ [xili] ij
d fOl P, y".g 0|)ell vent \\'ll"l‘)\”\. as a ])‘ellldc to o‘m
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2 e [ ll t]- )] W
car dOOls Il‘en h Ave th‘s mxture |)‘(‘l|d(d ‘IV a hteral-m ld(’d

.

proves heyond a rcas':m‘& 3
ly used for crizmd {368

is defe nder circumazos
hat it was possessed hy this defe nd:m’t u ler o
B ot tmt' his unlawful purpose.” “I'he routine sawi ”Jxﬂdaj‘
. og“ lvc . W e e e e emee— w
which do not n
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in the ancient instrm‘liun, “You must

acquit, unless ., ,
pounded gobbledygaak through (he

- " has hecome com-
addition of (his negative-packed cada, In
3 pre-Model ’enal Code jurisdiction, he Inst part of the charge would have
wunded more Jjke this: “and it was Possessed by this defenda

nt under circum-
- stances showing his ingen to so use it,”

An incidental, Lt significant, instance o
fusion by avoiding specifics s (he Madel e
benelit” in its article on bribery b A
kebidden to confer upon g public se
“benefit in the form of money, . prope

f this process of creating con-
nal Code’s definition of “pecuniary
‘pecumiary benefit”—that which, it is
rvant, party officer, or voter—is g

Ty, commercial interests or anything
dse the primary significance of which is economic gain."#s The inclusion
o a phrase such as “gife, loan, or reward,” though perhaps having Jess
#yle, would help to alleviate the uncertainty of thig definition, Taday, the
& pblic official whose activities rey “l his engagement in personal financia)
E dalings wir), 5 henefactor with whom he also has officia} business js likely

® explain jt alf ag simply a “Jon,N Proving him false heyond a reasonable

bt may he diflicult, even though the “joan” be of an orienta rug or
Eerest-free funds wirh wmrecorded germs, Jg such a “loan,” ostensihly
wended to he repaid, a “bhenefit | -+ the primary significance of which s
waomic gain®? e answer to this query is one of those (e
Y sacrificed i streamlining the Code,

While, as has been noted, some portions of the Coe strive too hard
o simple, broad gencral principles, ane canse confusion iy 5o doing, others
aafuse because of the draftsmen’s too fertile and 00 fully-expressed imagina-

was, Today, for instance, in instructing as to culpability, a judge is likely
 Biform (e jurors that criminal intent s nhecessary, and to furiher instruct
3 Y that a person s presumed to intend (he natural consequences of his acts,
Sk tructions are simple enough, and I know of 1o reason to helicve that
q are cither Poor law or have caused any confusion in the minds of jurors,
ffai!enlally, such instructions articulate principles so hasic to our crimina)
o e thay they scem o exist—at least in New York—without any statutory

dlation,) Although medieval schojars have not been spotted on the
: Conmliucc, the Tnstitute has fashioned a section on cu!pahility'"
#t would, T venture, be the envy of these monastics whose hitherio favarite

A Tad heen debating the number of angels who might dance on, the
a pin,

tails that have

W

culpability in section 2,02, the
@a (1), that “y person is not guilty of

iely, kuowingly, recklessly or negligently.

Code first teflg us, in sul-
an offense unless he acted
-+ " In subdivisions 4)
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through (10), the Code—in a page and 2 half—explores, in thin detail, 1
the interrelationship between “purposcly,” Slenowingly,” “recklessly,” and
“negligently,” outlining when and how the requircments for these items
are satisfied. The second subdivision, that purporting 1o define the grounds %
of culpability, is {the one, however, that takes the eake, Consider, for example, ¥
its definitions of *purposely” and of “knowingly” : -%1
by -
1
(a) Purposely. R
A person acts purposely with respeet 100 material element of o
;§
R

an offense when:
(i) if the element involves the nature

resull thereof, it is his conscious vhjeel o engig
of that nature or to cause such a result; and

(it) if the element involves the attendant circumslances,
he is aware of the existence of such circunmstanees or he he-
licves or hopes that they exist.
(1) Knowingly.
A person acts knowingly with respect to

an offense when:

(i) if the element involves the
the attendant circumstances, he is awi
that nature or that such circumstances exist ; and

(ii) if the element involves a result of lis conduct, he is

aware that it is practically certain that his conduct will canse

such a result.®®

of his conduct or a
¢ in conduct

.‘m_"}

2 material element of

nature of his conduct of
wre that his conduct is of

If the draftsmen wish to force trinl judges to stop and puzzle vies
abstruse wording, that discipline can do no harm. But the trouble is tia
the draftsmen are here engaged in linguistic cmbroidery to which lay jurces
would inevitably be exposed. This worries me—and 1 do not derogate f:ia
the individual abilities of lay jurymen. Dut awlward phrases and shrov b
concepts bother me; for instructions in the
may go on for hours. I¥
I which the jurors hav
verdict is to he reached, the

law—jury charges—are delivered
urthermore, they may contea®

to jurors orally, and
¢ never hefore had to deal, sk

variety of precepts wit

concerning which, ifa
sind, convinced beyond a reasonable doubt.
{o he realists—respond, “these dletinivied

jurors must all end vyt
of one n Nor can the Code’s
protagonists-——if they are, at this time,
are not for the jury; the judge may simplify them, using his own worils, wiat
he charges.” Trial judges do not like to he reversed, and the safe course 4t
them is to charge the law preciscly as the legislature has handed it down. Feg
human, they follow the course of safety. And should a judgre not do aw
the first instance, any able defense attorney, fearing the likelihood tha

client’s guilt has heen sufficiently proven and therefore hanking on conf A

as the only way to avoid conviction® would be likely to insist that e
85. MPC § 2.02(2) (a)-(h). .
86. For a candid, not holier-than-thou, picture of the role of a de

America see Levy, The Dilewima of the Criminal Lateyer, 9 Recokn or

(1954).
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(2) As used in this Article, the terms “mental disease or defeet”
do not inclide an abnormality manifested only by repeated eriminal
or otherwise anti-social conduetM?

Unlike the problems of interminable length and confusing internal cross-

referenced modifications that exist in the Code’s formulation concerning

justification, this definition of “responsibility” is compact; and, unlike

the definitions of “purposely” and “knowingly” that lave been considered,
o its face this definition is comprehensible. Tt consider the problems that
it pases for a criminal trial jury.

_ Writing elsewhere about the American Taw Tnstitute’s proposal, T
have noted ; )

The Tnstitute’s draftsmen have hedged the conditions under
which mental disorders exculpate by using words of degree—“sub-
stantial capacity” and “appreciate.” But they have not defined what
degrees these words entail. Unlike the word “know,” as used in
MeNaughton, which has a common, absolute meaning (at least 1o
laymen), these words were intentionally chosen for their impreci-
sion The difficulty is that they encourage differences among ex-
pert witnesses not over ghether the defendant’s eapacity was im-
paired but over whether 'hu! degree of impairment observed should
he deemed “substantial” and over the depths of awareness that must
exist hefore one may be deemegl 1o “appreciate” the criminality of
his conduct. Jurors too have their own notions about what these
words mean and may often disagree among themselves not hecause
they see the “facts” differently, bhut because they have no common
understanding of the categories into which they must fit those facts.

Ordinarily, this kind of danger is minimized hy proper instruc-
tions from the hench. But how is a judge to charge a jury under the
ALT rule? Ile could state that “substantial capacity” and “appre-
ciate” were to he defined by reference to the jurors’ own heliefs as
to whether the defendant’s eapacity was such that he owght to he
held responsible. If this is to he the charge, it would encourage
jurors, in reaching the verdict, to let their own moral or emotional
judgments cut across both the testimony of the experts and the other
conrt-given rules of law. On the other hand, any charge that tries
t define these words more precisely than their inherently elusive
claracter permits would negate the very elasticity that the ALI
draftsmen meant the words to incorporate,

By its introduction of undelined concepts of degree, the Tnstitute
standard is less easily followed hy jurors than cither McNaughton
or Durham. Ordinarily, vagueness of standards is not desirable in a

ciminal trial, where jurors must he unanimous and proof must be
fevod a reasonable doult. ™

¥1MPC § 401,

¥ MIPC § 01, comment 4 at 159 (Tent, Draft No. 4, 1955), notes:

Ii substantial impairment of capacity is to suffice, there remains the question
shattier this alune should be the test or whether the criterion should state the
)ruu‘u-lc. that measures how substantial it must be. . ., . The recommended
bemulation is content to rest upon the term “substantial” to support the weight
o jalgment; if capacity is greatly impaired, that presumably should be suflicient.
¥ See Kuby, supra note 93, at 797-99, (Footnote added.)
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The proviso, the second paragraph of the “responsibility” definition
that ostensibly prevents the psychapathi—the defendant who halitually engages
in antisocial conduct but who may not he decmed psychotie—from avoiding
conviction under the Model Penal Code's standard, is wholly illusory. In
the first place, the word “only" saps it of any potentinl meaning. What mental
abnormality is “manifested only hy repeated criminal ..
chintrists—not just mountelanks, hut (he most honest ones—would in-
variably testify that any psychopath would show some other symptom uf
his psychopathy, even though his antisocinl conduct might be its principal
outeropping. How, then, are the People cver o mect the burden, should
they seck to invoke the proviso, of proving lieyond a reasonable doult tha
antisocial conduct is the defendant’s only symptom? Secondly, and apart
from the gimmick word “only,” how are the 'eaple to he permitted to
{hat the defendant comes within the proviso and so must be held responsibie?
Is the prosecutor to elicit evidence—ordinarily so highly prejudicial that were

it inadvertently alluded to a mistrinl would he declared in the trial judge’s
in ovder to show

conduet™? 'sy-

l,[n‘.f

next breath—of other, separate, unconneeted erimes,
jury that the defendant is a psychopath and, under the proviso, not witheez
responsibility ? To encourage the People to offer such proof would, one rf
estimate conservatively, leave most criminal court judges, the entire defesa
bar, and many prosecutors in a state of high shock, And what is infinisce
more important, it would clearly cloud the fairness of many defendazss
trials, %

Not only does the Code’s “insanity” proposal seem to e poor law, b
the Institute’s psychiatric advisers have noted that it is not good pycie
atry.2®! Similarly, in the realm of abnormal human sexual conduct, the Cul'y

e et e M

100, At a hearing conducted by the New York Temporary Commission an Revuir

of the Penal Law and Criminal Code, on November 20, 1962, at which New Yot
Professor Hust

adoption of the Tnstitute’s  responsihility standard was considered,
Woechsler, a member of the commission and the Reporter for the Model Penal Cath
responded in answer to the suggestion that “the hands of the prosecution would by 28
in attempting to show that this conduct was something that had heen repeited”s ,
would not be the point at all. The psychiatrist would et on the witness stand asl W
would testify that ‘in my opinion the person who repeatedly engages in crimsdaid &
otherwise antisocial conduet suffers from a mental diseiase. That would be the Lestean
e would offer and the court would rule and the instruction wonld otherwise be thet $8
concept of mental discase is nol
on Revision oF THE PENAL Law & Crntinar Cor, Inveris Rerokr 93-96 (% &
Legis. Doc. No. 41, 1962). Unfortunately, Professor Weehisler's remark asyuaxs L
the proof of other crimes was somchow in the vecord
considered, Morcover, assuming that the defense produced as much as a single wiset
whose testimony, were it to he credited, would tend to indicate that the defenlant padied
from a mental discase not solely manifested by antisocinl conduct, 1o bar the jury &
weighing such proof—regardless of how tenuous it minht secm-——would be 1o g b
vital factual issue from the jurors and by so doing to invite appellate reversal.
161. ‘The reportorial stafl includes three psychiatrists, sce MPC at v-vi: they ff &
minority report, dissenting from the Tnstitute’s proposal. See Treedman, Gu
Overholser, Mental Discase or Defect Excluding Responsibility, 1961 Wasit. UL M
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at permits a judge to dismiss
duet is clearly criminal
tolerance, 1 or has
conviction,™*
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of realism. Consider, for instance, the provision th

an indictment brought against & defendant whose con

if he finds that that conduct is *within a customary - . -
ial to warrant . . -

“1p an extent 100 triv

t it cannot reasonahly be reparded
1 No consent by {he prosceulor i
1 the dismissal may take place after
created.? Certainly
for noncriminal
tolerance,”

only caused harm

or ‘“‘presents such other extenuations tha

25 envisaged by the legislature . . -
r need he be heard; and
s attached, with no right to appeal being
hich arrests have heen made, that cry out
Rut words such as “eustomary

o0 trivial,” and “other extenuations” readily Jend themselves to the ut
reviewable whims of individual judges. What then happens 0 the basic
principle of “Fiqual Justice Under Law"” '™ Shonld the Wlue-collar employee
be convicted of thelt in one case, while his white-collar counterpart makes
good his own defalcation and has his case dismissed ? Shall the indecently
exposed certified public accountant he discharged by the court while the
shoemaker, who turned from his fast to commit the same offense, faces cos
viction? At least in those of our comnmmities which are oo large and
impersonal for common gossip effectively to keep {ahs on cases, those havieg
numerous judges (with varied attitudes), keeping some clement of cquality
in law cnforcement is a real problem. Judicial anatomy changes; while,
justice once varied with the chancellor’s foot-size, today sinibs
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aflord is surrendered hy the defendant who pleads guilty; he may do so—
regardless of guilt, remorse, or helief in the provability of his guilt-—hecause
the proferred bargain attractively eliminates the gamble that, if convicted,
he will draw a whopping jail term. Nor is the commmnity fully protected
when such bargain permits an alleged robber to plead (o assanlt or larceny

in arder to escape conviction for a more serious charge.

AT,

The Tustitute has tempered justice with neither mercy nor practicality
in its “Rail Jumping” section:
A person set at liberty by court order, with or without hail,
upon condition that he will subsequently appear at a specified time F

and place, commits a misdemeanor if, without Inwful excuse, he fails
to appear at that time and place. . . '™

Defendants who in fact have failed to appear when scheduled tender a
variety of excuses: sonte claim they waited in the wrong courtroom or
forgot; still other profess to have taken the wrong subway or to have mis-
understood their instructions. Rarely, if ever, docs one say he looked into
the courtreom, saw a tough judge on the hench, and then, with or withou
the advice of counsel, hastened liome. The important thing, however, is that,
statistically, most of them will show up within the next few days or weeks.
And their default is punishable by noncriminal means: their hail may be
ordered forfeited. But should they also be saddled with the further criminal -
charge of bail jumping, already husy jurisdictions are likely to he busier then
ever. More sensibly, in New York State, that crime is not committed umil
the nonappearing defendant “does not appear or surrender himsclf awithis
thirty days”"1®

IT1. Concrusion

In considering the Model Penal Code, and some examples of its “good®
aspects and some instances of the “bad,” T have not alluded to legisltive
realities. In its decade of work on the Code, major policy decisions were made *
by the Institute, notably in the area of sex crimes, that might—wlhcther o
not deemed sound—take an age or more to scll to any state legislature, Under
the Code, deviate sexual activity is never criminal when engaged in by con-
senting rational and conscious adults, or hy adults having animals a
partners.’?® The Code makes it a defense to nonvinlent sexual misconduct
with a child that the “alleged victim had, prior to the time of the offene
charged, engaged promiscuously in sexual relations with others.”?* And ¢
only does the Code provide a procedure for authorizing certain abortivny

18, MPC § 2428.

i19. N.Y. Pen. Law § 1694-a. (Emphasis aclded.)
120. Sce MPC § 2132,

121. MPC § 213.6(4).

(
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mler specificd conditions,'™* hut self-ahortion prior to the twenty-sixth week
of preguancy would not scem to he criminal at all, although any co-conspirator
thereto would be guilty of a felony.'™ Whether this last can be deemed
“progress” by any standard—-or whether it will encourage untutored self-
tutchery—woukl seem at least arguable,

Twelve numbered “Tentative Drafts” of various portions of this Code
were prepared and considered by the Institute during the decade prior to
May 24, 1962, when the I'roposed Official Draft was adapied as the Maodel
Penal Code, Would that the clock might be, tentatively, turned back, and
that final draft renumbered “"Thirteen”! Then, with the aid of criminal trial
judges, defense frial counsel, and frial prosecutors, and with the votes of such
working judges and advocates weighted to assure the dominance of their
suggestions, a realistic final draft might emerge,

“The life of the lnw,” said Holmes, “has not been logic; it has been
asperience,’ 13

122. MPC § 230.3(2)-(3).
123. MPC § 230.3(4).
124, Houmes, Tue Conmaton Law 1 (1881). (Emphasis added.)

/




