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A PROSECUTOR CONSIDERS THE MODEL PENAL CODE
RICHARD H. KUH*

"From Richmond to Chelsea, a penny halfpenny . . . from Chelsea to litehmoml,
a penny hulfpenny. Prom Richmond to Chelsea, its <i qmet float downstream,
from Chelsea to Richmond, it'sa hard pull upstream, yind tts a penny halfpenny
either way. Whoever makes the regulations doesn I row a boat.

Boatman, in Rolicrt TUiU's A iMan for All .'teasoiis.

Tliey laughed .it the Wright brothers, and scofr<<l at th« liit lizzie.
Lawyers—^ancl, it may be, proscctitors espocinlly—arc likely to he tratlilion-
alists. Conceclcdly, it is too easy to look at somcihing new. with a vicwpoiiu
molded by years of personal experiences and wci},diod <l<>wn by ages of in
herited lore, and to equate "new" with "visionary." "unrealistic," and im
practical." This is the fear and the nntiire of the dunhts that have (laslird the
amber caution light at this prosecutor in reviewing the Model Penal C<mI«.

Careful analysis of e.nch of the 346 i>ages would take c<»nsiderably more
space than docs the Code itself. In lieu of stich iuterniinablc examiuatiim,
certain aspects of the American I^w Institute s C«>de will he evaluated, with
selected samples drawn from it as illustrations. This sjiot-checking slioiild.
it is hoped, provide some key as to those features that prosecutors may deem
"good" and those that we may oppose shotdd presstues for their adoption 1*
generated in the several states.

T. TtieGoou

The Code's good features arc of all varieii<'s. Its general .scheme i»
prai.seworthy, and it has some excellent «lefinilicins of substantive oflfcnstt
and sound gradations of them, some surprisingly realistic and intriniiinj
procedural features, and some soun<l approaches t<» idtramodern crime prtiU
lems and to correction.

A. General Scheme

Although the prosecutor who has become at home in the New
Penal Tvaw—one who is used to finding "Abortion" right after "Al«lncli(m.**|:
"Husband and Wife" followed immediately by "Tee" and then "Incest,"'
•i^cligioti" separated from ".Sabl)ath" by articles dealing with "Riots an<l lV|j|
lawful Assemblies" and"Robbery"'—may find New York's traditional

♦ Administrative Assistant to theDistrict Attorney of New York County; ^
in-charRC of the New York Cily Criminal Court Hnrcaii; l.irtnrcr on Crmitiui 1j',
dure New York University School of Law. The views <x|.rissod m this arm k b
way represent the onicial views of the Onice of the llisln.l AUdrnoy of New
County. f-

1. N.Y. Pkn. Law 19 70-82. \
2. N.Y. Pkn. I-aw S§ 1090-110. .
3. N.Y. Pkn, Law SS2070-154.
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Wral ^heme o.,c ii, >vl,icl, i, is generally easy to find one's w,j. .ronn<l, yet i,
York's p™Tl ' " """•I'lM. is ageneric lerin as iiseil in NewYorks Penal nl|.l,al,e(Ke,l >,n<ler "I'," Im. inelnding wi.hin i. suLslan-

ennies ot Overloa.liiiB imsscnger vessel,"" "Carrying and use of dan-

Model etial Code ssclrannlic arrangement, awkward until one has gotten
wlto It nrakes nmeli more sense. It lias four main divisions. Tlie first deals

lairds ot proof, nnox.rat.on, enlrapiucnt, ju.,tifical!o„, re.s,K,nsil,ili.y. at-
«'Pt, and pmns unent. 11,c second ,«,rt sel.s forll, tl.e snbslanlive crtates
uMmdetl m.t ,nl|,|ia|,e.i.-ally, l,ul iu,„ logical categories and snhcategoriesOltenses TnvoIv.ng Danger |o the Person,"" including homicides, .,.fsa,dls
Wrapping and sexual ofiTenses; "Oircii.^ Against Pro|«rly.".» i„c|„dinc
incWilTf"'̂ ' Against the Family,""
An-(P ««taneoring children; "OfTciises^aist Public A.lnnni»lralion,"" inchi.liiig hrihery. perjury, ohstructiug gov-
rS'::;"."''"Of-- >^sa".st o'Cccmcy. inclndiiiB conduct, ami public indecency. The

oTlT'l'l""•I concluding« tells the organ,.ation and ad,uini.„ratio„ of correction, parole, anS

Bless the dniflsnioii for Imving eliminated the liarnacles that lend In
TO. to encru.sl a woiking penal code, those absurdities teslifying to the
•ocrity with winch legislalons, over the years, h.ive re..ipo,idcd to the pres-
.«w.r the p-,uic,s-of ,he n,oment. One need not journey west of the
IW™ to find ajumdiction h, which i, is criminal to rnn horses on plauk
'ft, Io'w" a " '•""'""porary f;ern,anyMor West) to l^„<l ,1 crnninal to reproach another for not accepting a
'̂ ni^to duel; I, is in N-w York," Here, too, collcgc ha.ing is il'legap"
•^unlawful to cut ice in from of anolher's land.'" lo remove liniWr from

I JI X- i'KN- I-Aw 99 1H'H)-9I7. "
: li X- * 5 1K90.J N.V. Ten.I.aw § IH97.
/. ^^.Y. Pkn. Law 9 190').

MerZ- aSui,n-.
» MPC9S2I0.0-J3.fi.
'> .MI'C SS 220.I-24.H.
1 .MI'CS$ 230.1-..S.

MPCS9 240.0-4.12.
» .MI'C5$2.S0.I..S|.4.
; MPC55 301.1-0fi.r,.

n. MI'C5$40L1.0.'5.4.

n vv I!""-5 '''4.
« ^ J ' Law S10.30." NA.Pkn. Law 9 1IOO.

t



%
-•(r

M

. -.K

•'f?

r'i

(

610

an Onondaga Indian reservations" to induct- nnoclicr into inililary or naval
servicc by use of drugsor to plant oysters in the sial.r's watcrs-diis last
however, only if you arc a nonresident.The n.o.lei-niaUers have stripped
their product of these anachronisms; the Mo.lel Vcm\ Code contains no such
special pleading. Either the ofTense is covcred hy a more generic regiilatton
or coverage—if any—is left not for a state's pen.d c(.dc, hut for other areas of
its laws.

n. Good Definitions and Gradations of Suhslanlivc Offenses
Under New York law, disorderly con<luct is an o(Tcnse thai, noimnally,

involves either an intent to breach the peace or a likelihood that it will. •»
fact, be breached." I say "nominally." because the «.lTcnse may be commUtcU
not only by loud, boisterous, or abusive public action—such conduct as wouW,
ordinarily, directly disturb the peace—but also by sle.dtbily picUmg apocket
or covertly loitering about a public toilet to solicit men for homosexual
activity." Would that the Model Penal Code were to replace New Yorks
hodge-podge in this areal First, the Code limits .lis..rderly conduct to activity
that would ordinarily endanger the community's peace and quiet—fighting,
violence, tumultuous behavior, the use of coarse displ.ny or language, ami
the creation of hazardous or physically ofTensive conditions." Sccond, the
Code's disorderly conduct provisions are explicitly designed to <leal with
"f>iiblic inconvenience," and take considerable care in defining that which li
"public" as "affecting or likely to affect persons in aplace to which the public
or a substantial group has access; anM)ng the places inclu<led arc highways,
transport facilities, schools, prisons, apartment houses, places of business or
amusement, or any neighborhood."^" Thir.l. the OkIc intelligently grades (1h-
orderly acts; disorderly conduct is. in most instances, a "violation"-'—some
thing less than acrime.'® However, should the acior persist after reasonal.k
warnings or requests to desist, or if his "puriM.se is to cause substantial Imiii
or serious inconvenience." his offense becomes a "i.etty misdemeanor. H
a number of persons participate jointly in such more serious con<1uct. and
refuse to disperse, the offense ceases to b«^ classified as "lu'lty." and l.ecoiiir»
a "misdemeanor"—that of "Failure of Pisord.-r/y Persons to Distcrsc

20. N.Y. Tbn. Law 9 1160.
21. N.Y. Pen. Law S 1482.
22. N.Y. Pkn. I.AW 5 IS-W.
2.1. N.Y. Pkn. Law S 722
24. N.Y. Pun. Law S722(6). (R).
25. M PC 5 250.2. .
26. \f PC 5 250.2(1). (Eni|)basis

9M MPC 5^fo4 dassifics all offenses inio criinos (itiili..liiiK fdonirs.

crime. t« .

petty misdemeanor. MPC S6.08.
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Official Order. (hi New Y(»rk .Si.-iU;, disorderly conduct m;iy be an offense,
acategory similar to the Co<le's "violation." or a misdenieanor. allhongli the
elements of the greater, the niisdciiu'anor, contain no item not contained in
llie lesser.)••"

Peacc officers arc commonly called upon to arrest intruders patently
having no legitimate business on the premises but wlio, when questioned, are
sophisticated enough to make no slatement indicating that they harbored
iiiilawful purposes in enlerhig such phices. Although proof of an unauthorized
willful entry may be forthcoming, the crime of burglary cannot be made out
absent evidence that the actor's intent upon enlerhig was to commit a crime
once inside.«^ To baiMlle .such cases, the Mo<lel IVnal Co.lc has an ..rdcrly
and soundly graded section on criminal Irespass."' If. knowingly without
authority, a per.soii enters (or .surreplitionsly remains in) adwelling at night,
lie commits a mis<lenieanor—proof u( imcnt to commit a crime therein is not
refniired; if the building entered is not a dwelling or the act has n..t t.iken
pkice at night, then the crime is <.nly apetty mi.sdeme.inor.''̂ Siinil.irly it is a
|«tty misdemeanor if theVtor defie.I an order personally coniiminic.'ite<l to
Inm to leave aplace that has-been fenced, or ,>o.sted. or one in which trespass
haslrcen interdicted in .sonic similar fashion; hut he merely commits a viola
tion if the order Ims n.)t been jKirsoiially communicated.^" AnTirmative defenses
exist if the .structure or pbcc was abandoned, was open to the public under
conditions with which the actor a.mplied, or if the actor reasonably helieve<l
lliat the owner authorized him to enter or to remain.

The Model Penal Code draftsmen have even made rape fairly onlerly.®®
Here, too, they have obliterated distinctions between similarly offensive, hut
Dwhanically distinct, items and have graded the crimc in amanner seemingly
Bwre sensible than pre.sent .statutory fornnilations. To accomplish the former
they define sexual intercourse as iiu hiding "intercourse per os or per anuni
maddition, it is assumed, to normal methods. To accomplish the latter, tl'iey
bvc provided that nonconsensual ..r forcible intercourse with a female not
^'s wife is a felony. It is a felony of the first degree if either (1) serious
Willy injury is infiicted on anyone or (2) the victim is "not avoluntary social
w»l*»»ion of the actor" and has "not previously permitted him sexual
B<rtics." and. besides either of these two factors, force or threat of death or
.rnousliodily injury has been used, or the |)ower of control has been impaired

tin "•nxhunn. |.^*,rifor7^iJ.
31. N.Y. Pkn. I.a\v §: 720, 722.

ii)«'•*" " -I""
JJ. MPC 5 221.2.
J4. MPC 5 221.2(1).
35. MPC§221.2(2).
J6. MPC 5 213.1.
J7. MPC S 213.1(1).
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by the surreptitious administration of dm,, or

dctect making her incpaWc of npprai.i.iK h.-r cu„.l„ct or ' '»
of wl.it is occurrinl:, or (alscly l,c-licvc5 clit: .l. fo.i.lant In l,c l.cr
,d„„; in ... third degree i. aUo connni.u.d „y a,, actor
with aperson less than sixteen years old, «hon the aclor at kaM four yea s
Tider -'A misdemeanor is has ^
I,is ward who is under twenty-one, or will, any person n, '
whom the actor has snpcrvisory anlhorily, or when the female .s n.duced
participate by a disingera.onsly tendered marriage pronnse, -

And so it goes. The treatment of disorderly condnet an.l cnm.nal trespas.
(each graded into violations, petty n.isden.eanors, and
rape {graded as misdemeanors and as felonies of all three degrees) .llustrale
throLr-all efTort to classify offenses s,.,n,<lly aeeonling to the.r

pacing each ofTcnse in aca,c,ory cnUin. through the cnnrc cnch catrn^
and by providing like scopes of punish,n.-nt for cacU such ^ ^
of the Code's dassincation is evident wh.-n conM«.rcd wuh he New Yo
schcme, in which tern.s of inM-risonmonl are separately provided mthe vryptgraphs that define the particular sul.sUnUive crnncs w.h ^
punishahle by up to three ye.rs imprisunn.-nt. olhrrs five, and Itll oh

;:cfe, when the sentenee for for'cil.le rape the stafnte, for insta,».
38. Ibid. A felony of m ! 6.06(1). Ui"!«

one to ten years minunnm ®̂ f.cd in § 703, inii)OsUion of an "extended term nay
.crirriciia, of ,1^ '»

" ""and a niaxinnnn of tento twenty ordinarily ptinisiml.le ly »

Ji- >::KS a,„l

!;,«U°Snr;.SvK=-s "y "«• - '
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may be the same wheilKT (he ofTcnse was a brutal attack- tipott a pasKini*
siraiigcr nrarly resuUin}; in her deadi or whether Ihc allaokcr wa.s an overly
anittnms h(iy fiiend who assinnc'<l his inaniornla's rcpeaii'd "ndc.s" were merely
licr bashful way of saying "yes.") The Code intelli};enily provides needed
llcxiliility by ils arrangimenls for "c.xton(lo<l Icrnis" of inijirisonmenl for con-
viclcfl felons who are persisiont ofTpiidcrs, professional criminals, daiigcrous

j mentally ahnornial i>er.sons, and multiple offenders guilty of extensive criminal
amdnct/® and for convicted mi.sdemoananls who, in analogous respects,
represent a spcrial <lang<'i- t<i the coinnnmity.""

Inevitably, some ])ersons may carj) ahoul particular classii'icalions, sug-
t'csting that certain of ilieni arc too harsh, and others too lenient, l-'elony
sentences, for example, seem generally not quite as high potentially as tnider
existent New York law, anti mtiltiplc felony ofTcndcrs arc clearly not as
stringently jmnished. On the olher hand, at least hcreloforc in New York,
fxtrndcd (ernis for misdemeanors of one to three years imprisonment would
luive conslitnted felotiy sentences. Reasonable men may differ in these areas

^ in which snhjerlive judgments—and ronsiderali-.n how best to deal with
altcrranl hiniian hehavitn—gnvern the ".sorting" of items and further deter
mine what lo do about them once the appropriate category has been .selected.
I'or instance, in view of some of the Code's other very carefully <lrawn dis
tinctions, I was surpris{r<l at the hnnping together as nnsdemcanants—in the
Jitlion entitled "Connnercial Bribery and Breach of Duty to Act Disintercst-
fdly —of the trustee, lawyer, physician, or corporate director, who accepts
«'nie consideration "to violate a duty of fidelity,""' with the "per.son who
liiilds himself out to tlu; ptiblic as being engaged in the business of making
ilisinierestcd . . . criticistn of commodities or .services" and accepts some
leiicfit lo innuence Ins criticism." Violation of duty by one of the former
|*rsons is, it seems to me, inexcusable, and is never taken for granted in our
4"rii'iy; violations by the latter, the dining critic for a local newspaper, for
m-.taiice, are. tmder some circinnstances, understood to he "par for the
cimrse." The Code's draftsmen, however, may deem that the broader public
mi|vict of the public connoisseur's bias equates it lo the more private impact

i "f the fidnciary s wrong. And how can one .say. tmcquivocally, that they are
!' in error?

j C. Realistic and Inlriyuing Procedural Peatures

The line between substance and procedure is often, in the law, a fnzzy one.
Tlie ^(odcl Penal Code, ostensibly a subslantive document, contains a number

. 'i itcnts with procedural impact thai areclearly beneficial.

U MI'C 5 7.03. ^ " ~
44, MI'C!! 7.04.
45. MI'C 5 22-1.8.
4^. MI'C 5 22't.8(l).
47. MPC 5 22-1,R(2).
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In recent years. California" ami lV.,„sylva.,ia'» have ha.l two-Mage tml.
in cases in which the death sentence nnuht 1« i.n|«.s.-.l. ĥe f.rst stace deKf^
mines solely gnilt or innocence, and no punitive reconnncndations are
by the jurors. The second, connnencing after the jury l.as returned .ts verdw
of guilty of a capital crime, allords that same trial jury an
hear all the evidence that would logically bear on n. ,n.lg.nenl as
sentence ought to be imiK.sed-whether death or hfe ,m,.r,«<.nn,ont. 1Ik
cedurc constitutes what may Ik: described as a cross-examniable (ral p
sentence report, with the jurors, not the judgo. r< „deru>g judgment .s.o^
appropriate sentence. It is obvious that this secnd stage c.-ui
gL is the single factual issue for the jury- wh.-lb.-r ^
mitted a particular crime at a particular ti.ne an.l place. Now
required to decide the proper puni.-ibnu-nt f.T the .k-fen<lant,
ju.lgment with the aid of iurorn.ati..n cncenuug n..t only the ^
drctmstanees of the erin.e, hut also the d.-l.-n.lanfs haekgroun.,
history, his physical and n.ent.al comliti.-n. etc. ll.ar«,y 3'
pr..of of inchlents unrelated to the criute, .-dl ar.- e.,ns,.ler.-.l a.hn.ss.ble. 1^
Uer. this potentially top-hcvy secon.l stage may he u.uieccs.sary-, .( th
crime, amercy killing, perhaps, is such that tbc c..n,nm.nly does not ^
for the death penalty, why go through the sci-..nd slage? And so he » ,
fornia-Pcnnsylvania two-stage procedure has l«^eu further refnit.l ra
Model Penal Code" in order to clinunatc, in s«>iuc circuinstanccs, the itcaat v,
phase and to permit the court to impose iioncapilal punishment iip-u ao»'
viction for murder."* . ^

Although approving, generally, ..f the Mo.lel I'enal Co<les scl,.-..«b
the two-st-nge verdict in eaphal cases, 1have two .piarrols with il, ..ne "uK
the other minor. .

The Code provides, as its alternative to Ihe death penalty. pun.J^
e<iual to that for a felony of the first <leKroe. 'I'hi^ is .so whether sucli ^ ,
mcnt is to be imposed hy the trial jud^e acHns without the jury as
considered, or whether imposed hy reason of the jury's vote at the co.uW
of the second stage of the trial. The Code provides that punishiiu-..t Ut ^

t)' fcrAT-'SN. tit.^al's 4701 {Sui.p. 1W2).
I?; ...i»ri.rf«?'"Si"

jccoiid "'l^moSaS'convi^ «» .kCi-n.lam Iwl iiol |ircyi<iiisly l«» "comiiMttcd by an unprisoiica . . ' , | ,| was not crcatcd !•>' I'l*
acri.ue ..t ufcoiUr"! a.l...i:.-.'.« Woay, Si'-'- "I'' '.-SSeS
iniirdcr was not snlisinilial "iiiiticatiiiK cimnnslanccs (r.j/., tlu- uJrtStf-
(a), (3). when there . j ' .gf-d the nuirdcr was contnullcil while »"•'«
had no the victim participalnl in the homicidalc„,otional ormental ,.,Lntc.l K. a mnrdor plea, wlu-n
5210.6(1) (b). (4). „in.c. when his physical or n,cntal r..,-.|.,^^|
was under evidcncc has not forccl<»scd all doubt as to hii KUJit IKf,).?
for Icnicncy, or wnen mc
5210.6(1) (c)-(O.

c
COLUMIilA /..III' W/:/•//•"" |Vol.63:6aS

-V

1963] •/ ''AV).S7!(7'7V)A".v I'/Jiir

'<l«»yof.l,e/lrs,,|oB,„i,i,,,,,,.^
* '» 'en years and a niaxiimiin of livem ' '" "'® " ofin order, for a r,r,7,r«..'° 'V """
•pnsonnm,(M j , „ J=" /'••"'s "nd aniaximum of life
WWed, I hasten to a,W. prCrurr, «

'• is urged out of fear ,l,a, tbe l,C Lf''®'
*'Fospoet of a killer's early rel,-ase f™m ™ '"""'"""'•"I •'"•d
Weven .jj'"" '̂""""ent-in hss ,l,m,
M tcnuM-is so irrear (hit on • "••ixiimiij,
a.'/.of„.e ,„e jnr.::,':i,r:;::;;'r.,•••"crnative.";"
«ll adequately ,,af,-Kuar.l their comnimlil'y' iT" I "'i
mid be le.ss frcqiienlly „s(.,I T>c death penalty. Thclicvc,>life iniprisoniiMMit term that in f.,ot J-J^Z a'teruaiivo ivere

|V '""-(len of provinir p„ilf / Provides, (he IVoi>IcI ®Wis.-.|| very well ins.,far ',2^1 "
l^kinga fael at tet llwreUeally e-. rir„fI Al-fcever to prove "be,-on,I „re,-.L,,n ,fe dofi T
I?", but what ,sl,„„w be by wav of se . """
||l"Wisly lieen proven guiliy? whai'i, the ','1!"? T"i' " I'as
|,>«dclil«n„i„g at the cnnch.sirlf be "l-Pl/

lest is, simply.
Morwliellicr he .should be .wnleneod in 1 ° defendant .sbociW be

But, if this is what .be fran«.r, ,'"f "T™"'"™' C.Kle
•j^icdtoartieidate il. I,-si criminal lri-.l - 1 . '"I "'"'"Id have

of "pr,K,f by Ibe People bevoii.l ''"'"•"•'""I to intoning the
i;^1t.,eonli„i,e absenlly to mouib it dunW ibr^T'''"-
I..<vrprocedure. ^ scnienctiifj phase of (he (wo-

« "wpliee le.'li...o,"vMCZ'NTw

Y--

f tonlcmplate the dorcnil.mt ns Tch^f*^* '̂?"" i'̂ ors '?? •'"'•'ci-

I ypc J1.12(1). ''«cril,o.|
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c„„no. ..a.> ..po„ .,.c ot an
„„,.d . . . But when is one nn ^ L, „,.Ms receiver, n̂ f:;, ,l,e 'accon„.,ice „( ,>,c
girl tbc accomplice of her statutory i . perjurer tlic accoui-
sodomiwd, 0..k' seuUs llwse ''V •"
plicc of his suborner. The -iccoinolicc in an
provision,. The earlier .i,,-,, ..'r ,1„>, ortensc; or
olleiisc comnnlted by another ixrsoi . 0) • ,. i|,ci<lcnt to its com-
00 ;,:v;a„t si,„atio„s

::Z':::;o ;orrohoration n.ay son,.d,y he
six-cial impact of fantasies, blackmail, piKC. '1" , providing

_ , , . • ,, ,1,,,. "tiie use of f<»rcc is n'Jt jnsliliahk ...

ihunil) of an arrestmg omce y ,.„i.,.vf„i irrest " Mtlimurt*

under it than they are today.

D So,.«,l Att'oaches io Ulfra„mler« Crmr •,..•< ,.«J ,o C«rr,^
' The Model Penal Code has other ti.nely ta.tures that i,artic.ilarlv ^

, present

55. N.Y. Code Ckim. Tkoc. S3W. ;

58. MPC I liil'ifc
rpnsonnlilc Broiiml lo believe tltal he is l» ^ .,ricsi nuanllcss of wlivO-ff

s.' ,'.:sv'a;!", wS. V 1"""-
S;Mrcsi3.i"(2>.

I'ROsiicuroii's viiiw ^i?

.lolqilione st-rvic<-s. hold acconimod:itions, vehicles, and i|,c Iil:r WIr-i. nav-
mmt romn^ely would be made pro.nptly upon the rendering of M.e service

ir.he '̂-?,r.Cre l-t r'T"' C-redit Cards smmn makes it a felony of II,c lliird degreesecure pro|,erly or services cxeeo,ll„ir $500 in value l.y use of a slolen

i°i!-«'ihc°~ "Iherivisc iinanlliori^ed credit card; if |l,o values, the crnne is a inisdnneanor."'' "HicfinK PnWicly |.!<l,il,i,o,| O.ntesls"

<«'n Z TT''r '• """"" °" ""-eer, the ,.erson a;;reo!i,Bceept any .enclit in connection will, tlie rigKii.B, „„d „„y person partiei!
pirne in .my fnsliioii ma pnl.licly oNliil.ited coolest knowii,.. it is not l,ei„»
stated III CO",pliaocc win. those rules p,.rportedly g,„en,i,ig it.- Tlie
r tl :. - ""P="y "-demeanor to .ise the te.cpliotl.,-u. for leKilimalc eonmiunicalion, lo make repeated coi.imin.ic'Hons

Ww"™ ho.irs, or lo harass in olher .speci-

"J'lt I'li!",'!'" l.rof<.ssi„„:,l role Icini." ; l-"V. s II,e coiulhoiise (a, leas, luilil•^.iriis hy way of ,.,|her corani nohis or liaheas corp.is), |o coi.l'rihule
i,;3, "" ' 'J' 'V of this C„dc-ll,o.,e ..ortion,, d..;,|.
fctlihll V:""''""" Correciou."
H'H of llie f I"' ' "• "' T "'"I. fienerally, ihe.se
r. le line mv I
C o l-iw Inslitnle's Criminal I.aw A.lvisory Couu.iiltee

S'-nW Bite, ir"' ""'t, correctional anthorilies:
IX) hme 7','; ' "Z Commissioner of Institulioi.s and
' -ta,! i'P'• 7' Director of tlic United .States
"Is,::"'? •!'r" a.airmai, of

w<o„v- I- ' • ™" ' r'arolc). 'J he views of these lirc-lo„|r ii||er, i„ the
wili: :;:rt'ZiOiieLsli,,,, I •' ""'I parole provisions.
V..m Z ; T- ••""I F'mlo aspects of thePram Coile ,iaKs II,.s prosecio,-. \Vi,nt are ,l,ey doiuR Ihcre' IT-id
1.XT T""'"' 'I'o enllre criniinal fiel.l !„.locunirnt, then c.Tlainly li.e iuclnsioi, of correclioual and ivnrole

»ns»„„|,| |,„ve heen appropriale. Ih,l llial is so.nelluuR |l,a, ,|,c Insti-

r"'"™ i-l-ce. are only lid
'• even the mos, l„.ic ... uot s,.cin..d; we are not iiifon^..^a^^earch can made, whe.i the trior of lac, will lie ajllry

. ^ WI'C|22.l7n)
It yi'C«22-l.fi.

: K UrC} 224,0
: «i Ui'CJ 250.4.
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I' I' i an't ^ conij.in.lion ^ Wl.y. i«-'.
5 <̂/, !'cU in =; penal code is .,.propriatc-d..es .he
^ ^ lacking such items-and their lack I .,,
I I J Model Penal Code spccfy. .u del.. . -h. „,, >J
4 - i P"sons and what infornut.on ih^y corrrctional dqartu.cnt , i|li ^A , prisoiicrs shall l.e fed and clol u-d m..c • ,,5^;,;,.,,, of Piscal control ;,, J% M ^ le^dations." that corrcction ' ^ ,.y the governor." -
im , headed hy deputy directors whose •• correctional instiW-
fa*'' and that female prisoners ,„ly <,f concern after tl«
" ''j • ij lions as are used for n.eii- • '<»' gated lo a separate to j,:;.

..^Pl prison threshold has hecn that, like arrest, .r«l /|
^•^•'t! ment, a corrcclional and parole ,,,S»piW\ and appellate procedures, they vroukl «,„„<! features of tU J

mm11 No more, however, couccrnmR tW It nu, ^' P Model Penal Code and thpe sma <> re oflm attacking the U4 sM
:;#,;4a be that the prosecutor, mh.s natural lub.t. t. ^
%'S '̂?|| Ifiil'l than praising virtues. 1

• II. Anh Nnw, THK lUD I
•• *' • w/* *\i"e called in aft^r tbf

One trouble with heniK a ii,(.y i,ave heconic |
.ii® damage is done. Usually we see - " ,L promulgated 1 f

. --» fendants-and critic,ze 1-n .f.".eVJ.ers." "Associate M
•;- mIk'I "model." Alarge gathering, c.. • .. Commitlce." 'Et -|M"Special Consultants." ^^earcl •• ; U.is 1962 Mcif

#: Ofr^o" and "Advisers.- an,as^ 1-he. -M.. 1^^^^ .vorking pro^M,,. p^nal Code. Count 'em. heventy , .\,„„orrow. he promptly cImtKoJ>
• who would, were the 0.<le h- an.o...a.||

•:M with making it work. 1rue, district attorneys when the
assemblage, even two or t iroe \ hmvever, snccc-ss has rol^.l

-''mi Iskod as defense coun^l. ...1 ^as judges, or other drives 1 purs"'tk

r—--f --1
!^=;:' lems of the old office."" ,t^S

66. SeeMFC 5
67. MPC 530-J.5(2).
^ MPC 5'tni.K. i&MP

fo' '•T'' "Uv i>,.lKn,o,.t .n H,= oycr-.H .1™.^®
sSH5SHf«——^
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Lest ,„i„o oycs ,„o do,Kir,I l,y Ic.irs wdli„i; n„ l,oI,nir of tlio pmsc-

c»l,.r,al n:,l.m,ly, ,l„-,c o„ly ,„ 1,0 „„,.|<i„g ,,eto„se nllon.oys
m.w.lc,l „. ,|,= four-i,,,;.. H,„i„g, „,„| ,I,e j.„|ida,.y, „,.,„,,rs, is n.orc a,„p!y
'.•|.rcsn,lo,l on Iho .ii,....!!:,.., M,:„. il,c ,ri:,I k-vH. Tl.ls ll,n. is a ••„„„]cl" „,a,k.
»Iil.ro,,r,;,U.|y, |,y „„„lo|.,„„I.<.rs-l.-,w profe»„,s, sn<-i,.l„Bis,,,, co„,„lla„K'
I'̂ yclaalns,.,. .-,,,,1 „pp,.|h,|, 1,,,^
>.,1.„S of ,„a,.y as-y<.,-„„„.s„-,l ,lisplay „„„l,.ls_i, i, st,.a,„li„al a,,,! i,,,,,!,-,,,
,ii CTIa,,, a,l,„„.a|,|,. :„„, i,„ri|,,.i„g „c.„ f,a„„cs; n,„l il is c.-rlai,, ,„ sli,„„-

.^wlT ' ' ""<1 possiMy ,.v,.„ so,„e l,„yi„K.»3 n„t, „i,|
Tl. p,.rf,,r,„a„„. „.,s, if i, ,„ l,o a,l„p„.,i, ,,

, ""'• c,.n,n,„„iiics, l,;,.-l<i„|,, f,„. Il,, pr;,,o„|<•J,„o„ la,, „f „i,„i„,,,,
. iCco,„l,Mo,.,, „,„|,.r „.|,ic.|, ,l,is M„.l,l lv„al CkIc- w„„I,I I,,

l,',c ,', I ,' 'n '•' "'"I --""-I. ™"iW con-riK 'y JHi'̂ es .sitliiiK willi jurors whose vcrdirt.s would li.ive to

P "'".V''' -"'y -l-. proof
t,(r,- I doul.t."'̂ Misdemcaimrs would

.-(.vil ;? <! -nprovcment in the adn.inislrailon of jn.t.ce..f ,he,r d,scrri,o„ were to l.e hrondened-woiild. it is assumed
<.ii.nc to he p.cK-cd (whclhor app.)i„(cd or clcTled) largely on a politicil

groaUT o.„pl,as,s |,^,a| ,|«,licali„„, oxpcricrc or
IIow Ihn, wool,I ,l,c „,„ Codo wo,I, will, jo-l^.c.,. a,„|

MUr. ,iorl„.,„ w,ll, j„,„s. a,„l how |,radical wo„l,l i, |„, |„ pr„iMi„„ ,,„,|,
t« .-..mannMly a,„l ,l,c i,„livi,l„als iha, co,.slil„„ i, ?

•^>Wc. lias ln-rn l.arrcd, sro Af:,|,p v. Oliio 3^1? US <-41 / nn\ itons
inn, rnnfossions hav• U-vu cx-In, c I K vol.m-

5p!aiSMl:i^

-; v,,iLll sS. rlr'u.s w>'T8V;2o^ "irf
But.lrii ii( |ii-(iiif iscovcrcil in Uic Co(Ir. See MPC { 1.12(1)
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Problems Posed lor Judyes atid Juries

A serious virus infocling the Mo.l<l IVtial r.wl.- is ils anti-i>ar.)chialisin
carried to illogical extremes. The draftsmen have gone loo far in shying away
from the "little things"; they have overplayed in trying to covcr entire
"classes" of criminal conduct within single concepts, rather than defining
separately, in some detail, similar crinics. For instance, New York law l»:i>
separate provisions covering the crimes of ]iossessi<in of burglars tools w
instruments," implements used for conntcrfciliiig.""' gambling implenicnts,
wiretapping instruments," and dangerous weapons." 'Phe Model Penal Cw'e
seeks to include this entire ganuit in a single section entuled "Possessing
Instruments of Crime; Weapons."®" The idea, in the abstract, is a fine ow.
hut consideration of the means used to accomplish it reveals that it foundcr»
The first of the section's three subdivisions illustrates lite <liniculues:

/]\ Criminal InstriimeHls Generally. A person commits a mis
demeanor if he possesses any instrumeiU of t rime with purpose to
employ it criminally. "Instrument of crinte" means:

(a) anything specially matle or spertally adapted for criin-
inal use; or ..... i

(b) anything connnonly used for enniinal pmposes ano
possessed by the actor under rircumslanees which do not nega
tive unlawful purpose.*"

At grade school, we were warned i.. be wary of double negaiivcs. TU
draftsmen have gone us—and prospective jurors-sonic better; the lasl pluw
of the quoted subdivi.sion contains a triple negative: "do ho/," "nefiaim,
and "irMlawful." ,

To see how it works, take one beer can opener, and view it, ^
above quoted subdivision (1), against a background of a defendant
been observed loitering about a line of parked cars, and has been sion«t
opener in hand, while huddled over a car having fresh scratches in tl»e wtt :|j
window's chrome edging. Add police expert testimony that beer can ĵ
are commonly used for prying oi>en vent windows as a prelude to opo^ ,|

'1 car doors. Then have this mixture blended by a literal-minded v|
• . >.To.leI Penal Code charge that will emerge will run .something
Von must acquit, unless you find that the evidence proves beyond a

uuiibt that the beer can opener is an instrument c(»mmonly used for crttaB6|4|
piiriwscs, and that it was possessed by this «lefemlaiit under circiiiui^
which do not negative his unlawful purpose." The routine smawmnn^ g

75. N.Y. Pkk. Law 8 408.
76. N.Y. Pen. Law § 887(3).
77. N.Y. Pek. Law S§970,975,982.
78. N.Y. Pen. Law S 742.
79. N.Y. Pen. Law 9 1897.
80. MPC i 5.06. ;•
8L MPC S 5.06(1). ;i
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•P«-Mo.lol I.c„„| Code t™ •"^""^•Pnckcd ca,h. I„
"""(led ,„orc liko llns: "and j, ,,o wo.,Id l,„ve
®nces slu,„i„g I,is miorn lo so use il."" " *'"<^""1 ""'Icr circm-

crca,i„g co,,.

j* •'« pri...nry s,,.,„fir„„cc of Z, t '"^<""1-a Pl-- -ol. ns .Vire, loan/ TI,c
5 "ylc. would help ,o allcviaio tUr .... T- '•"ving less

will,"• iKTso,,.-,! n„„„ci,d
Jwplam It all .is p_ ''"sine.ss is Hkely

^«l .0 Ik, „ "1,0,„.r., ,T^
"^eni„"?Tl,.. ..„,s„or to |l,'i,';;„ ° of wl.jd, i,|i taacnliced in slrra.nli,,,-,^, ,|,c CoclJ '"vc

I .00...
I of ,|,c. draf,sine's Im, forilk , «" oILors

""""Ml intent is niw. °I ^ llat aperson is prcsnnied to intend Ilie "«tru«
I^ ttstractions aro sin.|,lc „,„„g|., j " ""WKmiecs of l,is acts.
I^otkr poor Ia,v or l,av= can od 'n, w °
^ snci, instrnctions artfcrM • " of jnrors

,hc, soon. ,o exist":, C "" o-r
liSil'""'' '̂"'0"S'i medieval sclnilars In ~™"'0'" '"y slalntory
E"•=-.c-- «. --srs'r:-::

a uK •240.0(6).MPC 12.02.
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througl. (10), the Cod^in apage |
the •.,terrdalio„sl.ip l.elween ' i,„,„ |when a,..I Low .he -'i;;;; ' ^ ;• |
or ciilpal'iliiy. '« one, however, that uUs llic c .|
its iltruiUioiis of "purposely" ami of "knowiiifjly . .|

wi.h rospor, M
'IiSkT!X:r::s^ it'SiHEiS7»:3s£-="= i
lic-vcs or hopes that ihey exist. -1
^•iS::s^^;.owing,y ^.i.«»,«. to»- :j

an offense when: the nntnre of l»s cotulnct or(i) if thei, his conduct is of :ji
illat nMure^ St such /j'hi^ conduct, he i. ll

such a result."®

If the (Iraftsmen wish to force irouhlc ii
abstruse wording, that cnihroidvry to which by I
the draftsmen are here ^ nie-an<l I <1.. not derogate l-'oa |
«onld incvitahly he exposed. ^1'-worri^^
the individual ahihties of lay jury •̂ j . (-imrj^cs—are ddiv.ir^ |
concepts hothcr n.c; (or instructions mthe - ^ ^ cnm-.M
to j««,rs orally, and may go on for^,^ " Li to d.l -ifl.aHety of precepts with ^ i;;:;;..,, ..nst all cntl .-ugconcernmg which, if averc ic ^ douhl. Nor can the
of one mind, convinced )y • espoud.''these
protagonists—if lliey ^ .imnlifv Ihcni, using'"s own wonU.
are not for the jury ; the jut ge may and tlie safe coutk
he charges." Trial judges on li-tjishture has handed it (I'lW'i.them is to charge the law precis^^ ^ ,,

ratSKT-"r t2,tr?-ai
•-••'.iftl

' "^1 // I'liosncuroR's vifm' 623

siatutory definitions he read to the jurors, and th;it they 1«: histnicted (o
arquit unless s.-itisfic<l. on th(! proof, (hat "pnrjwscly" or "knowingly," as
iliiis defined, lias hcen cstahlishcd.

Another nicnfal gyninastio in which the draftsmen have ciiKnjral centers
j'-ont "jiistificalion" as :iit anirmative dih-nse. a pr.rtion of the Code that
c-iisKlcrs particnlarly when the use (.f force is pcnnissil.le."^ 'I'his article
•I tlie Model JViia! Code is s«. Ion;,' (tw.nly-one pages) and contains so
K'-iiiy coiulitinns niodifyinK oll.rr pn»visi..ns. which in turn have ni(»di(i('d still
<iW.s, that limitations of sp;tce make ;nlr.|iKtli; jlc.scriptioii inipossll.le. One
tfiif fragment of a single snlxlivision (»f this article'.s eleven seclions—ihe
•lit um of which consists of deniiitions—may, all.dt weakly, convey .some

nf the prohlcins incsenU'tl. Having,' provi<Ied, expressly, that force may
'c used in sclf-proteclion,'"^ .so-called limiiations are then expressed;

(2) Liiniialious ou Jiislijybuj Ncccss'Uy jor Use «/ Force
(a) The use of force isnot justilial.le under this Section:

C") lo resist force used hy the occupier or possessor of
property or l.y anotluT j)crson on liis Ijehalf. where tlie actor
knows that the person •:sing the force is <loing so under a claim
01 right to protect the Vroi>erty, except that this limitation sliall
not apply if:

(1) the actor is a pnhlic fiflicrr acting in the perform
ance of his <lntio.s or a person lawfully assisting him therein
or a I'erson making or assisting in a lawful arrest; or

(2) the actor has heen unlawfully dispossessed of the
property and is making a rf-cntry or recaption justified by
beclion 3,06; or • j /

(3) the acl<»r hclieves that such force is iieccs.sary to
protect himself against dealli or serious hodiiy harm.""

IJo not contenil that ihrsfi pi-rnuilntions and comhinations nrc had law;
'•^r. I suggest that syslemaiized colIccii..ns of them do not make good
»4ft«r}. The American Law fiisiitule, having given tis a nitnihcr of excellent

; nl-iuinnils oj the Law (<-.(/., Controds, rropcrly, Torts), lias, it .seems
: •" f:.ilc(l to comprehend Ilie gulf heUvcen a good hornhook (or restate-

'«:) and a model statute. An intricate network of rules, exceptions, and
; nwy l,c necessary if the restatement is to he accurate, hut such
. w«i .i,,n welis make for neither simplicity nor practicality in the statutory
j •«. Were Ifrom acivil law jurisdicti.in, were I not dealing with principles
j to be apj)Iial in a jury trial forum, were I not fimctioniiig tnidcr rules
J juror tnianimiiy I.cyond a reasonable doubt, were otir criminal
r. not one in wlitch confusion is an accredited defense weapon, and

^ Riore of our trial judges persons of courage and abundant legal ability,
T f might de<-m the restalcmcnt-bornbook apjiroach ac-^
:• c-wrc«.i.oi-.Tr '

_ UI'C|J.04(2)(:.).
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Ainorican criminal court

..utory s..tu.<.s tl.u 0.y .lo
i^df-cs dealing with jur,cs worU '' hlter .re selectively
with cases nnd with other scc^ H.ink :m<l U' h:m.l-i..cU only
invoked; in using them, the ju t ^ ^ ,o l,c covcrc.l
those authorities or that .^ith . hron.l.r
in the charge. Statutes, on the . , ^.,,,,^es. having hccn regurg.-
brush, nnd commonly can he reai y ,,^.j,rce? If
tatcd virtually intact. 1-or j, i.,i,i,ny in the statute's tonguetlie triid court can be coimtal ui ....pomi-ltci; ifsiimouy exist? Ihe trul
uoe. a c>,.o«.iou of ,.y „..o,i,.s ....
imlgc. oncc agam, will start his slTiUHe, wl>«»
Zovn '̂̂ —"'nf'
one exists, will be mvoUed a I ,,rdii>:>nly a<l<l l>»
after reading the statutory ang . l, . (or that from a coHcagiit >
own explanatory comments, u, h. a.tthorily; hut. i.wavial.ly

or of "ctilFhility" arises. is thiit '•(rossibly the most nurigumg ,, O.U-.
"RcsponsibilUy'--lhe i„ lO.S^.- the year following .1.
proposals concernmgresi>o. sih y• 1 District .^
Llark decision of ^ „i,lcly lv.,il.l» -d '-""''V
Columbia in „„„ 120-ycar.<.ll
reicctol." co,.cen.rale.l atlendou ra.lical «
M'N«oMc« standardlyZ',l^i,,,--.h..^ rccciv.d consi.l""'

>„.... - -

jurisdiclions."*

The Institute propo«:s that the te!^l|e • ^
(I) A person is not les])'" ^ ,, ,.,| «iisL*ase or defect he lacki

time of such conduct as ^ Uie cri.ni.mlity (wrongfu •

of law.

(-1 &Fin. 200. 2in. R Ass" S

1963] A PROSl'CUTOirS VIP.W 625

(2) As nsc<l in this Arlirlo, the terms "mental disease or dc-fccl"
do not iiiclmle an ahnornmlily manifested only by repea(e<I criminal
or otherwise anii-social c<'n<liK'L"'

Unlike the problems of inU-rminable lenf,'th and confnsing internal cross-
rcfereiiced modifications that exist in the Co«le's formulation concerning
justification, this dermition of "responsihilify" is compact; and, unlike
the definitions of "purposely" an<l "knowingly" that have been considered,
on its face this definition is v-iini(nclirnsible. But consider tbe problems that
It poses for a criminal trial jnry.

Writing elsowbere nboni the American T.aw Tnstihiie's proposal, I
have nolod:

'I*be Tnslilnte's draflsmcn have licdged the conditions cmder
which mental disonlers <'xculpale by nsinfj words of dcjjree—"suh-
stnulial capacity" and "appreciate." Mnt they have not defined what
(Icjjrces ihi-sc words entail. Unlike tbo wortl "know," as nsc«I in
McNatuflilon, wbich lias a connnon, absolute meaning (at k*asi to
laymen), these words were intentionally chosen for their impreci
sion.'"' The flifliculty is that Ibey enconrafje clifferences ainouf^ ex-
iwrt witnesses not over '̂hclber the defentlatit's capacity was im-
pnired but over whether tlie <Ief,'rce of inipairmetit observed .slioukl
1k! (leenied "substantiar' and over the deptlis of awareness that must
exist before one may he <Ieemc;l to "ap|»reciate" the criminahty of
Ills conduct. Jurors too have their own nolions ahont what tliese
words mean and may often tlisa^'ree among themselves not because
iliey see tlie "facts" dilTercnlly, hut bccause they have no common

; luulcrstandin^^ of the catej^ories into which tliey must fit those facts.
; ; Ordinarily, Ibis kind of <langer is minimized hy proper iustruc-
; !' litMis from tin; hcnch. Hut how is a judge to charge a jury under tbe
• ALt rule? lie couUl state that "sul)stantial capacity" and "apprc-
(:i , date" were to he defined hy reference to tbe jurors' own beliefs as
11' to whelher the defendant's capacity was such that he oiniUi to be

V li<-"l'l resiwnsihie. If this is to he tbe charge, it would {'nconrage
jurors, in reaching the verdict, to let their own moral or emotional
jiiiljjnicnts cut across both the testimony of the experts and the other

jy; roiirt-given rules of law. Oti the other hand, any charge that tries
ij <•• i<i ilclinc these words more precisely than their inherently ehisive

clnrrictcr permits would negate the very elasticity that the ALI
ip,-; ikafisnien meant tbe words to incorporate.
If:. Hy its introduction c)f un<Iefine<l concepts ofdegree, tbe Institute
• '̂1. >iaiulard is less easily followed hy jurors than either McNaughton
pjr- .ir Durham. Ordinarily, vagueness of standards is not desirable in a

ciiiiiinal trial, where jurors must he unanimous and proof nni.st be
''yoiiil a reasonable doiihl.""

Mi, « MI'CM-OI.
p&.ji Ml'C i 'I.Ol, comment 4at 159 (Tent. Draft No. 4, 1955), notes:

'' impairment ii( cajiacily is to siilTicc, there remains tlic question
I®-'' shoulil lie tlic test or whether the criicrion shoiilil slate tlie
d%V tliat measures how substanlial it must he. , . . The recoinnieniled

l.<8iuUtioa is c<<nlcnt to rest iipon tlie term "substantial" to siipporl the weiKlit
juljiiricnt; if r;i|i:icity is KWlly imi>airccl, that prc.simiably should be suflicient.

fej!»y "oie W, .it 797-90. (Fooinote atldctl.)
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The proviso the sccon.l pnra|:ra|.l, of llu. ••,-rsimnsil.ility" dcfinilkm
,l,ai „»,cn»il,ly prevents iKe psycI,o,«.M, -li.e ,l. rn,.l.„.
i„ antisocial condttct l.t.l wl.o t.tay not l.e ^,
conviction nt.ler .he Model I'enal Code's stao.lar.l ,s -'.'""i' ' ' ^ ^
the nrst place, the word "only" saps it of n,.y pofotial n,,.>n,nt'. Wh. tm.nl I
11,normality is "manifested o„ly hy r<-p,.aled eri,n.„al . . . condnct ?I-
cllhtHsi^^not j„st-n.o,n,tel.auks, hnt the n.ost honest o„es-wo„l,l
viriahly testify that atiy psychopath wonl.l show so.nc other syn.ptonieven his .nti^ocial conduct .ni,ht 1. t. pr |̂̂
o„tc"ppi..B liow, then, arc the People ever t,. nteet the hnrdes U
they seek to invoke the proviso, of proving areasona eA^.t tU
antUoeial eonrtnct is the defendant's only syntplon,? Secondly, and n|>"t
~ gi.™..ick word "only," how are the People to he pcrnntted to ^
that the defendant conies within the proviso and so nlilbt be '
Is the prosecutor to elicit evidence-ordinarily so highly p^jndieial that
i, inadvertently allnded to a mistrial would he .leclnred in the rialnext breath—of other, separate, nnconncrted Climes, in ordii .
Jury that the defendant is apsychopath and. under the proviso, not w„l..«responsibility? To eneourase the People to olTcr -.'̂ iM.roof would o™^
estimate conservatively, leave ntost criuiinal court jiulees, the ^
bar and many prosecutors in a state of hi«li shock. And what is mfi.»-,.
more important, it would dearly cloud the fairness of many defend.-.,
trials.'"® I >c

Not only does the Code's "insnniiy" proposal seen to I.e poor law.
the Institute's psychiatric advisers have noted that it is no
atry.^"' Siniilarly. in the realm of al.nor.iial hn.nan sexual condiicl, tl^V» ,

At a .caring

Wcchslcr. a. "ilu- of llic i)rosccmi-.ii wouM ,
responded .jn ,15,i,>'̂ coiul«ct w:.s s<inu ll.ii.K I'l"! Ikcii rquaicJ ^
in aUtfiniUiiig to J mvclii itri-it w-'tiM K<-l <'» tlic wUncss iUiwi «
wonUl not he the l)oml at ..^ison win. ni.i-aK<lty cngsiKCS ;
woukl testify, that -n. /l^-JVn -niul Tlut wouhl l)c iIk
otlicrwise antisocial . I n,ul the insinic lion would othcrwi-c 1*
be woul.l offer ^ ^ r.mi. ni,.l:.tcs." See Tkmi-..«a;*C(»ncei.t of tnenlal disease IS t ot what t Kki-oht y,>-94 t*^.
„N Rkvision OK thk ^ W.d.skT's icnuirk 3»vua.
Lcris. Doc. No. 41. 1962). li.iw it wotilil lie B» «+,,,
the proof of other crti.ics was ,.,„,hirnl as mndi »s a sin<U .
consiilcred. Moreover, imlioiilc ihut tlie .IckmUnt

Tit,fSlurtrflind^inrors .11,1^^^^^^^^^^
101. The reiiortonal ""'l'^ S.-e 1-ree.hnan.
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Srciions im "S.-xnal :.i.d -f.,decent !• xpoKt.rc""'" src.n sMi pi isin^ly
Mivc. Scxtial ;t.ss;iiill. :i iiiisdnit«-aii..r, h cniiiiiincd hy .siii.jeollny a person
not one .s .sixmse lo a .scxiinl tntu hinfj ttndcr any of a ininii.er of etiiiineraled
nrctitnslana-s, ..,.e ..f which is if -h,. |<„ows that (he contact is i.lT.-nsive to
j^colluT person.-"- Analogotisiy. indeccMit exposnrc exists if one "exposes

• b.H'<-'">lals iiM.k-r ciiTiun-slances in wl.ich he know.s liis eond.ici is likely (o
; oujeafTront or alarm.""" As has iK^en nnicl. in defininK "knowinglv," the
•. Ule talks of I)eing "aware tliat it is practically certain that his con<liict will

au«: such a resnlt.""'" Applying; this dcnnilioti of knowledge to ti.e sex
«"ons, we end up with a itoncriininal .situation—regardless of ihe flaiirance

: llic ass.u,lt or of du- cxix..snre~nnless ihe People can prove, heycnul a
wmalilc dotiht. tlial the <lefen.lr.nl wa.s 'Vractieally certain" tliat this iKullly

r^L-ict wo„kl he olTensive |o. or that his expos,ne wnt.Id he "likely" lo afTmnt
r Ae pcrsot. at wlu.in it was direcK-d. Hnt doe.s the se^c d<-vi;ite invarial.ly
V«ogmzc lliat his allenlinns are likely to he found ..hjectional.le? Is not

.;: fertsticl. likHihoml (hat !.c expects that ihe object of his atlenlit.ns will
with n.teresl (if will, I.-mntifnl appreciation) ,hat Ihe trier of

would ,.we to have soniu^reasonahle douht as wh<-lher Ihe <lefen.Iant
^^tkt l„s conduct wouM he "<.rf.-n.sive" or wouM he "likely (o canse

wont or alarm"? *

r ^ Olhtr Itnfraciical Asf>rrlx of l/ir Code
l^neilraftsmei, of the Model I'eiial Code, in their ,|uest for theoretical

have soinelinies lost .si^dit of Ihe measures used hy and the
I ^lOi „f. tlie Iriers of fact. The Institute seeing on occasion, also to have
,stai™c ,ivilli reality ii, other respects. Take the last considered scction that
ifT "" impassioned swain who make,

1T''̂ "'""'""ff ventured, nothini; pii.icd"he l,e so self-depreeatiuR as to recognise that bis act was otrensive)
'̂ 2™ ' %bypotlicsis, he has snl,Jeclcd
' ""' ofTensive toIH-rsmi, . r „„d i, is „i||,i„ ,|.e .section's description thai "sexual

7 T P--"-'' l-rsott^^r „r tlie purpose of aronsiiij or gratifying .sexual .lesire of either
If so, what have the iiiodel-inakers done to the American Boy

^ to. ai'irtrcntly. ronianied unrepresented among the advisers ?

'""y "fve to illustrate the Code's lack
' ^ Ul'l' J 21.1,4, ^ ^

I ^MI-C|2I.U

> m, Mi't { >1X5,

^ ^ ijl-r 1 l**** accompanying note 85 Jii/rn.
"«Mrci2!;u •
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of rcliMU. CnnsUler. (or
„„ l„ai«„Knt l,ro.,8bt U„„., . . . ..,W.„co,- ..rl«
it |,e nn<U ttat that conduct .s w.t conv,cu.«.,
„„!y caused l«rm "lo a" „„„„, n,.sn„:d,ly be rc«:mW
or "presents such other extenu.t.ons that „
as envisaged hy the •<6;»'»';"^= , ' J „.ay lake place att«rennired, nor need he ;.™'I,,,,, l^lnR created.- CertnaJr
jeopardy has attaclted, with no ng „„„cniimdirl^lnal eases, in which ar^sts have heen.^.
treatment will always exi!>t. llicnisclvcs to Hie uft-
..too trivial." and "tXcs Wlit U.en happens to the W.K
reviewable whims of mdividua ] g l.luc-coUar cmploytt
principle of "Equal Just.« Under La^^_^ -....ollar counterpart
be convictcd of theft m one ca c ,,i„nissr<l? Shall the
good his own defalcation and h. hy the conrt while il-
cxposed certified puhhc account. coa-
shoenukcr. who turned from his t..o large ami t«*
•viction? At least mthose of ^n eases, those
impersonal for common E«ssM> of e.i«alHj
..merons iudges (with ^ ,,„.„es; wl.iM
in law enforcement is a re. i ^l,^ncellor*s foot-MZ-e, today smulK

,.. -•- 1-" --"•"—••;
♦^A rniirt sliall advise the dcfi'ii<laiUBefore iinposing sentence, the ^ conclusions "»/•

or bis counsel of the nsvchiatric examination and affordpre-sentence so roiiuosls, to controvert ihcm. ;krcrycinL:l^£-.ion l,eed not, however, he d,.-:
closed. „ ii.anclosed. "f.,,,." other than tii^ '

109 MPC!2-12(1)-
11^: K1 illS'l: i., .tis„»=in„ »-«

IR MPC ! 7.07(5). f
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suggested. Nor are the dctail.s of iIk- contravcnlinn proccrdinp sprrificd. Are
' social iiivt;slit,'.'itf>rs wht> have ci>llccli'il ihe rcjwrt niatcrialji lu he cross-

examined? Today, when uiihnrrlcned willi court appcaranc<'.s, such cmployeos
itc oficn diflkiilt to .s<Tnr(: an<l, wIkmi omployod, are loo licavily case-ladi-n.
Arc nonconrntcntial souitc.s—relatives, ncighlinrs, former employers, and
L>s()cintcs—all (n Ite hnuifjlit into court? It is not unwise for scjtlencinj^ hcnce-
!>tth to afford henriufj.s at wliich ilie prosecution aiul defense arc to he
Jcmillted to proI>e the intangibles that may color the judge's Judgtncut,
iMifiii};I\ the prhicipal factors influencing sentence—the current conviction
mI ilie extent of the ()rior record—arc not onlinarily disptitable?

Indeed, will not the potential for these sentencing hearing.^, coupled
•iililhe judges' power lo deal harslily with convicted defendants by sentencing

for "extended terms,""® and further compounded by the Code's pro»
'aions for the nonfinality of felony seulences until one post-sentence year

• ^ elapsed,"" goad courts, presccuiors, and defendants into leaguing to-
jftlwr to avoid the entire uncertain mess? Today, in busy jurisdictions, pleas

guiliy, usually to lesser included crimes, account for the overwlielming
^.ttion oftlisposllions."" Acceptance hy courts and ])rosccutors of such pleas,

-, otn in iron-clad casc-s—sninn^imcs will) tacit understandings concerning
. <stfncc—is niandrited liy heavy cas<'l(iads tiot ponnitting the luxury of
r >Uicj;ing even a small fractiiin of the chaigcs to trial. The Model Penal Code
! ,. jtoviiions woulil, it is iuiticipnted, tend (o make such liargains even more

(oiralile than they arc today. To overbunlened courts and prosecutors,
f,': tticring more generous pleas could serve to avoid the added time pressures

ntcuarily incident to botii the Code's new pre-sentencc hearings and the
?sJnitbl rescntetice hearings. Such bargains may prove increasingly attractive
>» Wcndaiits under the Model Penal Code, not only because the People
Muk! inevitably be willing to be more lenient, for the aforesaid reasons, but

unless agreements have been reached, extended term sentences might
^ iibposcd in appropriate cases. Tlie prospect of procedures so cumbersome
^ sad uncertain that their not impact woidd be to lead to fewer trials is not.

IVSc^e, a pleasing one. Nfost of the vital panoply our criminal procedures

HI Ste nnlcs.•?8-40 siif>ni.
^114. ill'C §7.08(2) provides tluil fcldiiy sciitrnccs "sliall he deemed tcnlntivc . . .
^ •i#6< ptfiwl of one year following llic diili: wlien the olTcudcr is rcccivwi in ciisto<Iy

Ve«tVrartmrnt of Correction . . , During iliis |)crio<l, tlie di-]>arlincnt may !«:(ilioii
1^: •'•witQ rcsciilencc the orfcnilcr, nnd lln- conrl may, midcr some circnnisl;«iu-cs. con-
M .M31 fcMfiriK oil the petition at wliicli tlio offender "sliall liave tlie right to be licanl on

at MM and to lie rqirescnted l)y counsel." Nt I'C 5 7.08(4).
^ ^ \\J. For instance, from J»dy 1, 1%0 tlinniKh jnnc .10. 1961, in the New York

Court of (lenerat .Sessions nnd the Cuniily Coitrts of llic other four coimlies
%ooiii»itc ilie City of New York, which courts had jurisdiction over felony cliargcs,
Un »<r( 3,-101 pli-as of guilty to felonies and 5,.'<12 pleas of guilty to niis<lemeanors (a

jwlion of which were entered durins trial), and only 593 jury verdicts, directed
or (lisigreeinents. Sec JnmriAi. CovfKtiKNCR OK TUE Statk of N.Y., SKViiNTii

vti>:u Rii-okt 209 (N.Y. Legis. Doc. No. 'X), 1962).
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afTorfl is surreiulercd by the tlofeiulant who plcruls j^nihy; he may tlo so—
roganllcss of guilt, remorse, or hclicf in the provaliilily of Ills giiiil--liccaiisc
the profcrretl hnrgnin attractively eliminates the gamble that, if conviclcd,
he will draw a whopping jail term. Nor is the rommnnily fnlly proleclcd
when stich bargain permits an allogod r<»bbc'r to jilcinl lo assault or larceny
in onler to escape conviction for a more serious chargc.

The Tiistitute has tempered justice with ncilb«T mercy nnr prnctionlity
in its "Hail Jumping" section:

A person set at liberty by court order. \vlil> or without bail,
upon condition that he will subsequenlly appear a( a specified (ime
and place, commits a misdemeanor if. without lawful excuse, he fails
to appear at that time and placc. . .

Defendants who in fact have failed to appear wheti scheduled tendiT a
variety of excuses: some claim they waited in the wrong courtroom or
forgot; still other profess to have taken the wrong snbw.ny or to have mis
understood their instructions. Rarely, if ever, docs one say he looked into
the courtroom, saw a tough judge on the bench, and then, with or witlimit
the advice of counsel, hastened home. The itnporlant thing. hi>vvever, is thai,
statistically, most of them will show up within tlie next few days or wccki.
And their default is punishable by noncriminal means: their bail may 1*
ordered forfeited. But should they also be saddled with the further criniiiul
charge of bail jumping, already busy jurisdictions are likely to be busier then
ever. More sensibly, in New York State, that crime is not c«)mmitted uiiii!
the nonappearing defendant "does not ap|K'ar or surrender himself viihU
thirty days.""^

in. CONCI.USION

In considering the Model Penal Code, aiul some examples of its "gowP.
aspects and some instances of the "bad," I have not alluded to legislative
realities. In its decade of work on the Code, major policy decisions were nuJ«
by the Institute, notably in the area of sex crimes, th.nt might—^whether oc
not deemed sound—take an age or more to sell to any state legislature, llmlrt
the Code, deviate sexual activity is never criminal when engaged in by con
senting rational and conscious adults, or by adults having animals m
partners.'®® The Code makes it a defense to nonviolent sexual misconduct
with a child that the "alleged victim had, prior to the time of the offmK
charged, engaged promiscuously in sexual rel.ntions with others."'-' Ami ivt ;
only does the Code provide a procedure for authorizing certain aborti'-ni.

MR. MPC 5 242.8.
119. N.Y. 1'kn. I-aw S 1694-a. (Emphasis a«l<lc<l.)
120. See MPC 9 213.2.
121. MPC § 213.6(4).
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miiliT specified conditions,but self-aborlion j^rior to the twenty-sixth week
••f |tregnancy would not seem to be criminal at all, although any co-cons|iiralor
ihcrdo woidd be giiilty of a felony.'-'' Whether this last can be deeme<l
"progress" by any standard—or whether it will encourage tmlutored self-
l-iitcliery—would .seem at least arguable.

Twelve munbered "Tentative Drafts" of various portions of this Code
were prepared and consi<lere<l by thi! Institute during the decade prior to
May 24, 1962, when the Proposed OHieial Draft was adopted as the Model
I'ciKil Code. Would that the clock nught be, tentatively, turne<l back, and
lint final draft rcnumbere<l "Thirteen"! Then, with the aid of criminal trial

defense trial cotmsel, and trial prosecult»rs, and with the votes of such
working judges and advocates weighted to a.ssure the dominance of their
«igKcstioiis, a realistic final draft nn'ght emerge.

"The life oj the hnv," said Holmes, "has 7wt been logic; it has been
af-cricnce."'̂ *

122. MPC S 2.10.3(2).(3).
I2J. MPC 9 2.10.3(4).
124. Holmes, Tuk Common Law I (1881). (Ivinpliasis added.)
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